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FOREWORD 
° The Law College Magazine has completed its dna year. Tt is 


still in a state of infancy. Naturally therefore it cries for more light. 
The ambition of this College is to have the Law Magazine in this 
colintry eqtial in size, volume and quality to the best’ "University Maga- 
zines of'the West. If.morning shows the day, I can claim with con- 
fidence that this issue shows the man. I offer my thanks to the Princi- 
pal of the*Patna Law College, the Head of the Department of Law in 
the University-of Dacca, and the learned Advocates who have very 
kindly made contributions to this issue of the Magazine. My special 
thanks are due to my “esteemed friend Mr. P. C. Dutt, C.I.E., 
Advocate-General for Assam, for his very'erudite article on Agricultural 
Income Tax in Assam. This is a subject of very great importance not 
only to his province, but to all provinces under the Permanent Settle- 
ment. It is not known to my young friends of the Law College, what a 
great friend to the Calcutta University Mr. Dutt has been. If and 
when the story of tlis great University comes to be written, Mr. Dutt’s 
name will find a prominent place there. I shall not recount that story 
to-day. Our Editor-in-Chief, Prof. Mohinimohan Bhattacharjee, 
needs no words of praise from me. To edit a College Magazine m 
these days of war and storm is a difficult proposition. He must have 
spentemany hours of his valuable time in the task allotted to him. His 
artieje on the ‘‘ Careers for Young Men "' in this issue of the Magazine, 
I am sure, will be read with great interest by the middle classes of 
Bengal. Unemployment is a festering sore even in advanced coun- 
tries. In India unemployment amongst the middle classes has become 
almost a chronic ailment. “ The Sonless Widowed Daughter 
in the Bengal School of Hindu Law, will evoke interest from 
jurists, legislators and from public-spirited citizens. I am sure, Prof. 


Das Gupta of the Dacca University has succeeded in establishing a i 


status for the sonless widowed daughter in Bengal. Prindipal Alam’s 
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"of Defamation "' will. be read “with eagerness. Wigh-the ._ 
. growth of constitutional liberty in his country,'pamphleteering and ^"! 





„polemical literature are likely to Brow. The ‘‘ Law of Defamation.’ / 
will therefore expand. Prof: ` Majumdar is still continuing '' Pre-* 
sent Relations of Equity and, Law,” The relation is likely to be- of 
endless interest. as long ‘as the. tule of Law prevails in this country. 
Prof. Banerjee’s ° Tnditidualisation of Punishment Stifütes the 
first of a series of articles which. he proposes to Men his Maga- 

zine, ‘The main aim and object of thé, article i in questionzmust. be the- 

rationalisation: of punishment, 89- that fear may not always s be regarded | 
as the, parent of morali rsin j h S&rkars views about 

“ Divorce in Hindu Law ' ji I! hogsg t to ‘and a permanent interest _. 

in the evolution of society. - I haper my Judy: students will find nothing © 

cr itically r objectionable about itle kttitude + is up by one dominated by- 

` progressive thought and yet ‘who is “ah inheritor -of orthodox 

-~ Hinduism. Mr. Gangopadhyay’ 8 “° THe Law of „the Consti- . 

tution in Ancient India ds: full of à. longing, lingering look 

of the past. The article written by our students I consider 

to be fairly creditable: The ` General Secretary's observations 

about the ideals of the Law. College Union will, I, trust, 

be read -with interest by all the members of the Union. Ideals in the 

world sometimes shift. Mr. Chatterjee s article on “° Habeas Corpus 
and Extradition ’’ has a value in Constitutional Law and in Private 

International Law. Boldness and. deep study have suggested this im-; ` 

portant subject to Mr. Chatterjeé: One of our students has contriyuted - 

a comparative study of Roman Law and Hindu Law. The subject is 

difficult, the attempt is novel. "x should like the scholar. concerned to 

continue his researches into a field where even the negligent search, of, & 
straggling gleaner 1s likely to be rewarded with a golden sheaf of: corn. 

I wish the a Se years ef success and useful activity. 


° i : : BLN. BANERJEE, 
I D « 2; so "iss So dec Prinsipal. 
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CAREERS FOR YOUNG MEN 
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The remark of the late Stúdent- 
ditor of this Journal, published in its 
last issue, on an appointment made by 
the Government of Bengal, throws a 
flood of light on the mentality of the 
rising generation in Bengal. Of course, 
this is a legacy of the past., The remark 
shows that it is difficult for the youth 
to think of a career except in terms 
of paid posts. There was undoubt- 
edly a time when education was in this 
*Proymee a sure passport to situations, 
and these afforded the only scope for 
„the energy Ånd abflities of young people 
“ot the middle class. The number of 
educationdf institutions was then small, 
and their output, too, limited. With the 
spread of education which has recently 
been very rapid, persons qualified for 
ordinary appointments have grown too 
numerous. An educated young man 
now looks in vain for:& situation for 

e years. It,seems that he is doomed to 
disappointment in the very prime of 
life, unless he wealises that in the new 
economic conditions of to-day, educa- 
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tion~ and energy have a usefulness in 
domains outside that of paid appomt- 
ments. A new orientation—a changed 
outlook— is thus urgently called for. 

It was our University which about a 
hundred years ago threw out a hmt that 
its stamp might help its alumni to se- 
cure jobs and settle down in life with 
It is the duty of the 
University to-day—it may be urged— 
to counteract the effect of this sugges- 
tion, and to deliver a new message to 
its products, a message which fits im 
with the exigencies of the times The 
criticism 1s not unjust, and has already 
been anticipated by the University 
authorities. 

A Board has recently been estab- 
lished, called the Appointments Board, 
which is to familiarise the youth of 
Bengal with the prospects of careers in 
business and industry The designation 
of the Board is rather misadmg, and ° 
does not give a correct idea of its func- 
its main duty to 
appointments fér University 


comparative ease. 


tions—for it is not 
secure 
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. Its real usefulness appears in . 
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the propaganda it carries on for divert- - dem 


ing the attention of young Bengal from 
desk-work to the faftory, the Stock Ex: 
change, the Jute Mill, the Coal Mine 
and the emporium. It is constantly in- 
viting the qualified youth, to bid fare- 
well.to Dalhousie Bquare, and to enter 


Clive Street. ` as 


As modus operandi, the Board has 


organised courses of lectures to be de- ' 


livered by distinguished and successful 

businessmen. Some of these lectures | 

have been published in book- 
form, after their delivery, by the Uni- 

versity under the title “ Careers Lec- 

tures." They cover a large variety of J 
industries and trades, and "show «(liat 

prospects lie before &n average young 

map, aiid. what openings are available 

to Shiny Tf it. were not embarrassing, 

some of the lecturers ‘could refer to 

themselves as examples of ‘success 

achieved by humble beginners, without 

help and without patronage. They had 

actually to live abroad for long periods 

in-penury and misery to serve their ap- 

prenticeship, and to work hard like 

drudges. But they passed through the 

ordeal, arid where they succeeded, others 

need not apprehend failure. ' 

- Sir P. C. Ray who had’ devoted years 
of thought to the problem of unemploy- 
ment of the educated youth of Bengal 
and the possibility of its solution 
through their active interest in com- 
merce and industry, delivered the first 
lecture of the course He aptly pointed 
out that they should not be discouraged 
by the present insignificant position ! of 
Bengalis in business. . Their ancestors 
played an. part in the com- 


mercial activités of this province when 


P4 


. ment by the English merchants ' 
i- the eighteenth century, and later’ ‘* coh- 


~- - a industry. 


1 Í 

as rice,’ jute, 
B: z galt bte. 
a ^ ndffy all the woollen merchants were 


lages was Selected as a place of ot 
in 
j 


tributed their quota in solidly laying 
the foundation of the “commercial api- 


to-day. when one spess of -Büjrabazar, 
one means the ari- quarters. Bué 
even seventy y back Burrabazar 
was a Bengali centre/ whence radi- 
ated the threads 
Bengali merchants were all- 
powerful in~all important trades, such 
textiles, sugar, timber, 
In Radhabazar Street origi- =” 


of j commerce and 


Bengalis.” 

Sir. Edward Benthall, fis distin~ 
guished leader of.the European, commu- 
nity in Bengal and business magnate, 
addresses simlar words of encourage- 
ment to the Bengal youth m his lec- 
ture. .On behalf of the European 
commercial cémmunity he says, ‘‘ We 
will help you as much as we can, but 


.tal of India.” He says, '' It is | true that . 


if you are to grasp the opportunities : 


which -are .before you and re-establish 


the rightful place of Bengalis in busi-, 


ness in Bengal, you -must not, be con- 
tent to serve others,* but must branch 
out also into your own businesses. "" 
Quite rightly Sir Edward is disin- 
clined to set much store by book-learn- 
mg which has little practical application. 
*' The possession of a degree, in itself 
is of no value whatsoever. The. value 
lies in the extent to which your mind 
has been trained in the course of your 
academic career to correlate yelues, and 
to form a sound judgment.” He thus 
asks young’ meri to thinks fot themselves 


and to keep their eyes and ears open. 
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NE enly thug that they can learn the 
als of business and its, technique 
which, along with hard work, must con- 
tribute-to their eventual success -He 
paysa compliment to the educated youth 
of Bengal when he says that their in- 
teligenee of mental qualities are equal 
to those of Europeans and others who 
cputrol *the worldgof commerce in 
this country. All thé® 1s expected of 
them is close: application and hard 
work. He says; ' You can learn from 
studying the méans and methods of 
other communities such as the Marwaris 
or Europeans. We have no more than 
you in the way of mental equipment, 
and often very much less " 
“ Hard work continuously 1s the only 

way to busmess success ”’ 
* An epoch of industrial and commer- 
cial activity is dawning on this country. 
It is the duty and privilege of the youth 
to help it on by shouldering the burden 
which 1s meant only for them. They have 
many qualifications, but théy have also 
their drawbacks which must be clearly 
realised if they have to be lived down. 
A passage from the lecture by Sir P 
Ray sets them forth in a luminous 
manner: ‘‘ The Bengali unfortunately 
has given t4o wide a scope to idealism 
“at the expense of practicality. The very 
emotional side of the Bengali stands in 
the way of his taking up sustained work 
requuing life-long devotion to & cause. 
‘The characteristic of heroism,’ as 


_men have wandering impulses, fits an 


Again, | 





pe : 
Emerson has it, “is its po rage. All 
starts of generosity. But when you 
have chosen your part, abide by it, and 
do not try to reconcile yourself with the 
"world. The Bengali is lacking in 
patience; he is always after quick results 
—he 1s for reaping without sowing 
‘He ıs for fhe attainment of his end by 
dibct action and quick methods; hence 
sustamed work requiring life-long devo- 
tion and unflaggmg zeal does not appeal 
to him ” 

The educated Bengali youth loves 
‘“ quick methods," because he does not 
generally want to take risks m life. In 


— many cases undoubtedly the condition 


"of his family or his own health rightly 
forbids him to do so, but ihis exeuse 
cannot be pleaded by all There is no 
lack of young men who entertain high 
ambitions and who can develop the vir- 
tues which can lead to them realisation. 
It would be a pity if they too were lured 
by the glitter of Government appoint- 
ments and '' the brief little authority "' 
which they seem to confer The Premier 
of Bengal rightly asked them to remem- 
ber that Government Service, after all, 
represents only a small fraction of the 
careers open to meritorious youths 
There is no reason why these should 
not turn in large numbers to activities 
and pursuits which will not only amply 
provide for them, but also effectively help 
the material progress of thew country. 
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THE STATUS: OF THE: ‘INDIAN STATES: , ' 


PRESENT AND: FUTURE | ° 
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The decision of the British Parhament 
to constitute a Federation of British 
Indian Provinces and the Indian States 
marks an epoch-making event of far 
reaching siginficaree in the political 
development of India. For the first 
time m the history of India under poa 4 
tish Rule, the. - paradox of '* British 
India '' and “ Indian India ” is sought 


_to7be- élimimated; for the first time in 


the history of India at least, there is 
contemplated a political hyphen that 
will jom or a buckle that will fasten the 
autogracy of the States with the demo- 
racy of the Provinces. But the Federa- 
tion has not yet been ushered in. The 
Viceroy recently postponed its introduc- 
tion. Only the Provincial part of the 
India Act has been functionmg. It. is 
therefore meet and proper at this stage, 
to have a clear idea as to what is the 
present position of the States and how 
and to what extent it will be modifed if 
Federation is maugurated. 

The Princes and their supporters claim 
that the various treaties and sanads 
upon which the relationship between the 
Government of India and the States, is 
based are nothing short of international 
engagements entered mto voluntarily by 
viz., tlie Bast 
India Company and the Indian States. 
Hence they maintain that the said re- 

s ' 
. # . I 
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lationship belongs to the sphere of Inter- 
national Lew subject to the principles 
of International Jurisprudence But the 
Butler Committee maintains that when 
the Indian States came in touch with 
the Hest India Company they were not 


T “Sovereign but subject to the Moghul 


Emperors and Mahratta Confederacy. 
Hence the Committee concludes that 
the States which were so subject cannot 
claim to have belonged to a status which 
in modern times would be governed by 
International Law. l 

Those who, argue in support of the 
International Status of the States how- 
ever point out that the Indian Princes 
have the power of administering 
Justice, both civil and crimnal according 
to their own traditons and principles of* 
Jurisprudence; that the King’s Writ is | 
inoperative in their “territories; that oe 
ermamal can only be arrested in an 
Indian State wiih the consent of the 
ruler; that extradition treaties between 
Indian States and the India Govern- 
ment are so drawn up as not to clash 
with International Law; that an offen- 
der can only be extradited from a State 
in accordance with the extradition 
terms; that His Majesty’s dominions doe 
not include the Indian States; that 
Acts of Bnitish Parhdment are not 
operative in the Indian States. 


Ags _ ie d ) 
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NDS the ether hand, however, it is He has drawn & distincto between A 
`  peéinted out that the subjetts of the ;- International status and Totes on] 4 
Indian States are, for all purposes of 4, existence, and maintains that though 
International Law, treated as British the Indian States gre not sovereign 1p 


subféets according to the terms of the ^ * 


that the 
Indian Princes cannot, contract any 
extradityon treaty with other States 
without the permite of the Govern- 
ment of India; that they have no ditect 
intercourse with the Consuls of Foreign 
States; that, though India has got a 
place in the Assembly. of the League of 
Nations, the Indian States have no 
separate existence or recognition. in the 


Foregm Jurisdiétion Acts; 


League; that the Princes cannot*resort 
to any International Tribunal in the 
event of any conflict between the British 


Government and the Indian States. 


Oppenheim in his “International 
Law '" has described the Indian States 
as the ‘‘ Vassal States of Great Bri- 
tain,’’ but has denied any international 
stutus to them. Also Wheaton in his 
“ Elements of International Law ” has 
denied any such attribute for the States 
Westlake in his '' Collected Papers on 
International Law '' observes that ins- 
pite of the retention of the form and’ 
language befitting international relations' 


à the IndianfStates have "no international 


status though some shelter under the 
shadow of! international law according 
to the principles of natural justice can 
be had. 

Thus we find that the arguments of the 
oppositionists are at least as weighty 
as those of the supporters of the Inter- 
national Status of the States. Sardar 
D. K. Sgn, however, in his admirable 
book, ‘‘ The Indian States, thei status, 
nights, and obligations,’’ has sought to 
strke a mean between the two views. 


ice Her Majesty '" 


the strict Austinian sense or in Inter- 
they are not void of 
international existence When the 
problems that arise admit of no solution 
by the *brovisions of the existing 
tréaties, the rules of International Law 
will apply 

Some writers have sought to reduce 
the status of the Indian States to that 
of Fiefs, under cover of the Interpreta- 
tion Aet of 1889 which desenbes the 
Indian States as under ‘‘ suzerainty of 
For, they maintain, 
^the term suzerainty has a strong feudal 
association The isolation of the Native 
States like the exclusrveness of the 
Fiefs, and the immunity of the Princes 
like that of the Feudal Chiefs from the 
laws of any external power are their 
additional arguments in support of their 
view. But Sir William Lee Warner in 
his “ Native States of India ” deliberate- 
ly pits himself against this view For, 
he maintains, suzeramty implies that 
the Vassal States owe their existence to 
Suzerain power; but it cannot be said 
that the Indian States are the creations 
of the British Government. Rather, they 
existed long before the treaties were 
made. Hence it is maintained that 
the Indian States are not feudatories 
Moreover, a series of Judicial decisions 
such as Nabob of Carnatic vs. East 
India Company, and the Secretary of 
State vs Kamachee Ba: Shahiba have 
acknowledged the sovereignty of the. 
Indian Princes in various degrees. , 

Hence when the Indian Princes are 
not feudatories but sovereign rulers we 


national Law, 


( 
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shall pextenquire howefar the sovereign- 
* ty of the Indian States is affected by 


the Paramountey of the British Govern- 
went. -e 

The Simon Commission states—Each ~ 
state manages its internal affairs by 
making and administering its own laws, 
and imposing, collecting, , and- spending 
its own taxes; there is asa rofs a British 
Resident or other Agent whose duty’ is 
to offer advice to the ruler, and to report 
to the British authorities 

The Montagu-Chelmsford Report 
states—The States are guaranteed 
security from without, the Paramount 
Power acts for them in relation to 


foreign power, and it intervenes when ,-~ 


the internal peace of their’ terriforjes-is 
senously threatened. On’ the other hand, 
the States relations to foreign powers 


` — "re those of the Paramount Power; they 


share the obligation of common defence 
and they are under a general responsi- 
bility for the good government and wel 
fare of the territories. 

Thus we find that according to thà 
above-mentioned, Reports the States 
have no external relations independent 
of British Government and that they 
are responsible to the British Govern; 
ment for the '' 
welfare of their territories. 


good government and 
In view of 
these reports a question naturally crop 
up whether the sovereignty of the Btates 
as acknowledged by the Judicial deci: 
sions as mentioned above is a reality or 
a mere phantom. 

A solution to this question can possi 
bly be found in the answer to the 


>; 


* question whether independence in re-- 


gard to external affairs is a necessary 
ingredient of Spvereignty. It has been 
held by modern writers that Sovoreignty 


is divisible, inte exterríal ande itera]; A 
f° 


external with regard to its liberty 

action outside its borders in its inter- 
course. with other States, and ihternal 
with regard to its liberty of aftion 
within its qwn borders. Thus agri ding 
to. this view a State may. still be 
sovereign even if ib has no fregdom of 


action in externa airs. This divje 
sibility of Sovereignty hasbeen acknow- 
ledged in Rex vs. Jacobus Christian 


(Appellate Division, Sufreme Court. of 
South Africa, 1928); Of course this 
dictum of the- modern School is a far 
ery from the orthodóx view of Bodin, 


Hobbés, and Austin, but still this doc- "^ 
—' trite of divisibility of Sovereignty as 


expounded by the Federalist and Caltour 
and embodied in the aforesaid legal de-, 
cision is to be accepted to explain the 
stern facts of complex social and pohti- 
eal organisations of the modern world. 
Thus according to this view, the States 
cannot be said to be shorn of sovereign- 
ty simply because its freedom of action 
in external affairs is dependent on the 
Paramount Power. Our next business 
is therefore to see how far the internal 
States has been e 
Paramountey of the 


Sovereignty of the 
affected by - the 


‘British Government. *. Y 


“As the Simon Commission puts iube 
each State manages its own internal 
affairs by making and administering its 
own laws, and imposing, collecting and 
spending ite own taxes, we find that the 
States have autonomy in so far as their 
internal affairs are concerned. But a 
perusal of the Montagu-Chelmsford Re- 
port will convince us that thig internal 
autonomy of the States is vitiated in so 
far as they are responsible to the Crown 


‘for the good government and. welfare 
ee 
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. Nz; "cumstances 
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mount Power. 


“obviously, includes 
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-their aa " Hence in certain 
the  Paramqunt -Power 
may intervene in the internal adminis- 
tratign, of the State, and to this extent 
the Sovereignty of the States is Vitiat- 
ed. i 

Bf the Act of 1935, each State, as 
& constituent part of the Federation, 
will patt with certain amount of 
power that it possess&legislative, exe- 
cutive, and ‘judicial Hence in this 
process, the Pdramount Power transfers 
a fragment of its: -Paramountey to the 
Federation The "paramount power so 
transferred will depend upon the quali- 
tative and quantitative importance of 
items of power to be included in the 
Instruments of Accession by executing 
which severally the States will accede 
to the Federation. But beyond this 
amount so transferred the Paramountey 
will remain completely unaffected. 

At present the Crown or its Repre- 
sentative, the Governor-General’ 
Council, acts as the Paramount Power. 
But according to Sec. 2 of the new Act, 
either the Crown or “ His Majesty’s 
Representative " will act as the Para- 
Also Secs. 12 (1) (a) 
and 127 read with the definition of 
“ India" a$ given in Sec 289 (which 
also the States), 
enables the Governor-General, in exer- 
cise of his special responsibilities, to 
act for the prevention of any grave 
menace to the peace or tranquillity of 
an India State. Under the present Act 
therefore, the States will be responsible 
to two authorities............ 

(1) the Governor-General in respect 
of those powers which the 
States, shall transfer to the 
Federation, and 


(ü) His Majpsty’s Representative, 
in respect of those powers * 
which they shall retain. 


Thus the responsfbility of the States 
to the Crown for “ the good govern- 
ment and welfare of the people " is re- 
tained in the New Aot in another form, 
viz., that, the Governor-General shell 
haye a special responsibility amongst 
others, to prevent &ny grave menace to 
the peace and tranquillity in “ India," 
or any part thereof The latter plea is 
as good as the former for the Governor- 
General to interfere in the internal ad- 
ministration of the States Thus the 
States will find themselves between the 


„dev tof the Paramount Power and the 


deep sea of Federal interference. 


The new Constitution contains no 
provision as to secession in the event of 
& breakdown of the constitutional 
machmery under Ses. 45 of the Act 
Sir T. B. Sapru maintains that in the 
event of breakdown or extraordinary 
situation arising, the remedy would he 
in the direction of extra-legal or extra- 
judicial negotiations with the Crown. 


Further, he maintains, any amend- 
ment by Parliament of the protect- 
ed provisions of the Act would mean 
putting an end to the agreement be- 
tween the Crown and the States as 
made by the Instrument of Accession 
For, according to him, the States were 
acceding to the Federation as estab- 
lished under the Act and hence any 
fundamental change in the Act will 
necessarily mean termination of the 
existing understanding Hence Mor. + 
gan’s fear that if, later on, Parhament 
chose to amend Sec. 5 itself, the States 
would have no remedy, 1s unreal. 


o 
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Mqreover, Sapru maintains that the 

° Instrument of Accession is a final and 
complete limitation of the authority of 
the Federal Courés and the Privy 
Council There is also no possibility of 
the Instrument of Accession being over- 
iidden by the Federal Executive, 
His Majesty’s Instrument of Instruc- 
tion to Governor-General béing nega- 
tived by a dispatch of the Secretary’ of 
State. For in the event of any such 
instructions being disregarded by. 
Secretary of State, there would ‘be 
enough remedies to bring him to book 
beyond the rusty weapon of impeach- 


and 


ment. High traditions of.public inte- 


_grity, the necessity of honesty; of deal- 
."ings in negotiating a treaty or- agree- ' 


ment between independent parties, and 
the distinctive function and value at- 
tached to each of the documents, will 
prevent any 
cropping up. 

There may arise a question as to 
whether the Federation can confiscate 
money lying in a State Bank or in a 
bank in Bntish India, to satisfy a fede- 
ral claim against a federating State. 
Sir T. B. Sapru holds the view that 
decrees of a Federal Court are declara- 
tory and therefore could not be executed 


the. 


such contingency from | 


- 


as other decrees. Further .the, wl 


e. 
contains ng provision for passing spe 
legislation for the confiscation of such 


monies. `. 
Moreover the fear that the Federal 
Government have any coercive powers 
to compel "the States’ Servants Act 
in the aid of the Federal 'Court is 
groundless. For cording to the ex- 
pert opinion pas by the Constitution 
Committee of the Chamber of Princes in 
1987, the paramountey iis the ultimate 
sanction for the enforcement of federal 
obligations -The Federation has only 
power to penalise a recalcitrant State 


through the Governor-General’s discre- = 


tion to issue directions to the ruler, and 
in the event of their failure to carry out 
{he directions the Paramount Power 
will be set in motion under Sections 128 
and 2 

-In other words, it is expected that the 
internal sovereignty of the States, be- 
yond what is transferred by the Instru- 
ments of Accóssion and beyond the pro- 
vision made for the special responsibi- 
lity of the Governor-General in respect 
of preserving peace and tranquillity in 
India or in any part thereof, will not, 
be vitiated by the Federal legislature, 


executive and’ judiciary, ® 
š ° 
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BENGAL» SCHOOL OF HINDU LAW 


Das Gupta 9  . 
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When .I first learnt that the Bengal bs 


School’ (sometimes spoken of as the 
 Dayabhaga School) improved the’ "Hindu 
T Law of Inheritance by recognisirig the 
claims of some near cognates by shuff= 
ing them among the agnates, I felt proud 
«hat Bengal was leading in the evolu- 
tion of Hindu Law as in so many other 
spheres of life. When later-on, I learnt 
that a sonless widowed daughter is ex- 
eluded from the list of heirs only in 
Bengal, I was shocked. That was about 
thirty years ago when. the Legislature 
was extremely unwilling to interfere 
with the personal law of the Indians 
which was supposed to be inseparably 
Now the atti- 
tude of thegLegislature las considerably 
the 
legal position of daughters has become 
a pressing problem. It will not be al- 
together irrelevant to trace the evolution 
of the law on this point, with special 
reference to Bengal. 

From very early times, the constitu- 


` tion of Indo-Aryan Societies carried with 


it the exclusion of females from inherit- 
ance except in very special cases. Even 
as regards the widow, the old Hindu 
texts are nob unanimous. Jimutavahana 
hag gevoted a lengthy discussion to these 
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Cobutrüdietory texts; Bribaspati, Vishnu, 


"Yajnavalkya, Bnhat Manu are cited as 


dat the claim of the widow and 


"Sankha,, hita, Paithinasi, , Yama, 


“A Dovala $6 s deñying her claim or” post- P 
poning her to „other hens, (besides the 


sons) Jimutavahana points out that 
she is the surviving half of the husband 
and that they share all pure and impure 
acts together and that she is to confer 
‘spiritual benefit on the husband by 
offering monthly, half-yearly and other 


. funeral repasts and he relies upon all 


_Jimutavahana comments 


these in support of her right of succes- 
sion. As regards the daughter the texts 
of Manu and Narada are cited. Tho 
former says that a daughter is as good 
as a son and asks how a daughter can 
be excluded. Narada assigns a reason 
for the succession of the daughter, name- 
‘ly, both the son and the daughter are 
for continuing the lineage. 
it that 
continuing the.lineage for offering funeral 
oblations is meant and therefore a 
daughter who has no male issue or is 


means 
on 


not likely to have any is excluded and - 


refers to the opinion of Dikshit in supe 
porb of his view; unmarried daughters 
are given the first place among daughters 


and cites a number of authorities in 


` 


I favour of 


_in the case of daughters 





her claim—Para 
nasi,  Devala,  Vasishtha; 
dhugliters are place next on the basis 
of a text of Narada (a daughter married 
to a person of the caste). 
Jimutavahana denies the claim of the 
daughter to inherit by virtye of mere 
relationship. Texts like that of Brihas- 
pati ( As a son, so does the daughter 
of a man proceed from his several limbs 
How then should any other person take 
her father’s wealth? "U) which are very 
general in their terms and are very 
liberal are interpreted as stating the 
general rule, a daughter being assumed 


^ ` Paithi. 


same 


to be capable of offering funeral obla-. £ 


tions by means of her son and the “text 
of Narada as laying "dówn 8n exception 
incapable of 
continuing the lineage 

Most of the subsequent writers on 
Dayabhaga in Bengal are mere com- 
mentators on Jimutavahana and they 
simply repeat his view as to exclusion 
of daughters not having or likely to 
have a son The number of such cases 
was almost nil; the persons who would 
inherit would not neglect to maintain 
the daughter. These and other cireum- 
stances prevailing at the time might 
have made Dikshit and Jimutavahana 
callous at the possibility of a daughter 
without a husband and son being ex- 
cluded-by a distant relation The social 
pressure upon the heir to maintain the 
daughter could not be so easily avoided 
as the practice of people giving up village 


. homes for jown life had not arisen 


QPaghunandans, the most celebrated jur- 


ist in Bengal after Jimutavahana, does 
not refer to th text- -of Narada on which 
Jimutavahana- relies as excluding sonless 


widowed daughters 
6 


Jagannatha opines 
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tha aghunandana seems to haye 


timed = thought that such daughters should not 


be totally excluded but should: come 
immediately after daughters who fave 
or may hage sons (Cokebrooke’s . 
Vol II, p 544). Jagannatha argues that 
benefits conferred thrqugh the” ,parvana 
Sraddha is not th y kind of ‘spiritual 
benefit; pupils dó not perform it, no 
daughter does it herself and if doing it 
through sons is enough, the sisters do it 
through their sons:~ The amount of 
energy whichJimutavahana devotes to 
the position of the appointed daughter 


igest, . 


shows that he did nos distinguish be- 7 


T tween living concrete problems and mere 


academic ones. Jagannatha expressly 


refers to this reason for avoiding a dis, 


cussion as to the position of the ap- 
pointed daughter. Let us see how the 
Judges have approached the matter. 
When the Sanskrit texts became ac 
cessible to the Judges ( through tran- 
slation into English ), the importance of 
the Pundits gradually lessened, and the 
Pundits who were lke official referees 
of the Courts, were removed by Act XI 


of 1864 Even before they were finally 


removed in 1804, they were made to 


quote chapter and verse for their opinions 


and when their conclusions «were not 
warranted by the texts, the variance 
was ascribed to ignorance or corruption, 
though in many cases it was due to the 


fact that the law had outgrown the 


authorities and the opinion of the Pundits | 


was in harmony with the beliefs of the 
people In their zeal to maintain the 


integrity of the law the Jué@ges would e 


apply the texts without any regard for 
the current beliefs and t@ndencies which 
had sometimes been in force for a suffi- 
cient length of time to amount to %bro- 


qu Asc. ngA 
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` gation of the old’ usage Ü ahmins and likely to Imow gomen 
desuStude. * Iñ some such @8 
niha hesitated to give n. defhite o opinion 


of Hindu Law, they could not edhtem- 
plate that"a sonless widowed daughter 


ahd this called for the remark that his 
Digest was ''the best book for a 
Counsel and the worst for a Judge ” 

Prefefo to Digest, 11; Prefate to Daya- 
bhaga; 2% Stra E L 176; Pref to Stra, 
H. L. *18, .refeife to by Mayne, 182 


of his masterly treafge on the Hindu 


is mo heiress, otherwise being nearest 
agnates they would have asserted ‘their 
rights immediately after the death of 
the widow of last male Their 
case in all the courts rested on the pro- 
position that & sonless widowed daughter 
isean heiress but that a daughter's 


owner 





Law. Jagannatha did not yield in ortho z Aig no heiress and that time 
doxy to any other wiiter; uncerta gt GN 


in some of his opinions was due # 








uncertainty of the rule itself {f 


5 
o 


widowed daughter because he 18 defini tees x 
in his opinion and he is higher in rank-  * 


than Raghunandana and Jagannatha—2 
«V.R 176, 177; 6 W R. 147; in these 
cases, the real point was the relative 
clams of marned and unmarried 
daughters but the opinion as to the,son- 
loss widow is expressed only incidentally. 
In Makunda, Monmohan, 190 C.W.N. 
472, the exclusion of the sonless widow- 






geivanced to prove that a 
ig Widowed daughter is an heiress, 


~as follows:—'' The arguments put for 


ward by the learned Valul.are rather for 
the reformer than for the Law Courts 

It cannot be suggested, notwith- 
standing the statements in the text- 
books, that, in an ordinary case of Hindu 
succession, a sonless widow 1s an heir ’’ 
(to the father). These remarks typify 
the attitude of the courts towards such 


ed daughter is taken for granted and cases. It is with regard to such an 
arguments supporting her claim are con- attitude that Mr. Mayne remarks— 
sidered as matters for the reformer and '" The consequence was a state of 


“not for the Court The facts of the 
case are vepy interesting? and the result 
“of the litigation was that the ownership 
of the property was decided for the son- 
less widowed daughters’ daughter and 
against the nearest agnates of the last 
male owner on the ground that the son- 
less widowed daughter’s possession was 
without title and, therefore, adverse 
against the agnate and more than twelve 
a J888 having elapsed since the sonless 
widowed daughter took possession from 
her mother. 


Even though the  plainüffs were 


arrested progress, m which no 
were heard unless they came from the 
tomb It was as if a German were to 
administer the English law from the 
resources of a library furnished with 
Fleta, Glanville and Bracton and termui- 
nating with Lord Coke "—Mayne's 
Hindu Law, §40 

Public opinion manifests itself ın ihe 
sphere of law through legislation and 
As regards the valid- 


voices 


judicial decision. 
ity of the so-called inter-caste marnages 
in Bengal, there has been a very for- 
tunate response in judicial decisions to 


C against them 
less widow d ¢ EDA 
p, cher who ivered ihe 


o 
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` < - 
changes in public opinion The attitude 
, of coûrts in doubtful cases formerly was 
to hold them as invalid unless proved 
by custom to be valid but now it is to 
hold them as valid ‘unless proved to be 


invalid. The innovation of Dikshit 
adopted by Jimutavahana excluding son- 
lesa widowed daughter was perhaps 


never anything more than am academic 
Chudamani and Srikrishna 
wanted to improve upon the lew still 
further by introducing a further point 
in the law as to succession by daughters, 


opinion. 


by preferring an unmarried daughter to 
one verbally betrothed I do not know 
what the Judges will do on this point, 
if it ever comes up before them Al- 
ready a happy note (a very feeble one). 
is being struck by some J udges by em- 
phasising the importance of propinquity 
in Bengal; Jimutavahana himself has to 
take note of it while dealing with parti- 
tion after reunion Mr. Justice Mitter 
observes as follows in Akshoy vs Hari- 
das, 85 Cal. 721 —‘‘ Spiritual benefit, 
notwithstanding some authorities to the 
contrary, 18 not always the guiding prin- 
ciple of inheritance under the ‘Bengal 
School of Law. The theory of spiritual 
benefit cannot apply to a good many 
cases of inheritance under the Daya- 
bhaga Schoo] of Law. Spiritual efficacy 
as a principal guiding rule of succession 
must fail in cases of all 
tions This has been quoted with ap- 
proval m Nahnaksha vs. Rajam, 53 Cal. 
1892—85 C W.N. 720, where it 1s added 
that the principle cannot apply to the 
The 
courts are simply accepting the argu- 


female rela- 


” 


succession of gurus, chelas, etc. 


xients of Jagannatha stated in connec- 
tion with the claim of the sonless widow- 
ed daughter. It agannatha did not yield to 
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"pp. 97-8, where the author 


e 


anybody in orthodoxy but he could not 
be altogethgf blind to thé p®pular® atti- 
tude with regard to such a daughter, 
though he felt that Jimutavahana’s 
opinion was a serious obstacle agginet 
giving effect to the popular view on the 
subject. Ifhe Judges accept the Weints 
mentioned by Jagannatha as they should 
do and as some La are beginning 
to do, some of anomalies in the 
Bengal School of inheritance may be 
removed without recourse to legislation. 
As regards spiritual benefit, performing 
parvana Sradha ‘is ‘not the only way of 


conferring it; females may perform 


sy 


ekoddishta Sradha; see Sarvadhicary, — 


T.L-L 2nd edition, 
quotes 
The opinions of text- 
book writers should not be ignored in* 
this matter as was done by Mr. Justice 
Fleteher, these are entitled to considera- 
tion as evidence of decadence or desue- 
tude of an usage, especially when the 
text-books relate to a matter on which 
it is difficult to collect a large number 
of instances. Evidently a number of 


text-books current at the time when the 


on Inheritances, 


Nirnaya-Sindhu. 


19 C.W N case was decided must have. 


to say something in favour of widowed 
sonless daughtér. The stiffness of the 
attitude shown by the Judiciary must® 
have been responsible for the disappear- 
ance of such views from most of the 
Golap Sastri 
has, however, something to say in her 
favour in Ch. IX of his book in connec- 
tion with the claim of daughters and he 
opines that she should be placed after a 
married daughter having or likely to 
have a son 
that the better view woyld be to treat 
the mnovation of Jimutavahana, based 


text-books now current. 


I would venture to suggest * 


` ° 
ha A 


- [jJ e I P 
THE SONLESS WIDOWED DAUGHTER IN THE BENGAL SCHOQL 15 


°| ° 

on a epeculiar interpretationyof a text of 
Ngrada as a mere academic opinion 
vitiated by the morbid zeal of a. scholar 
in favour of his novel doctrines, for which 
Un- 
fortugately few of the Judges show any 
inclination to adopt this attitude with 
regard to the pypblem before us and 
the more recent cag, reported in I L.R 
43 AN 450 and ILL. 48 Cal 3020, 
simply follow 19 C.W N. case and extend 
it further by holding that even when 


remarriage 


he 8 ready to sacrifice everything 


of widows is customary 


among the parties, a  sonless widow 


cannot succeed, and the case of Bimala 


"*vs Dangoo, 19 WR 189 is explained 


away on the ground that there the widow . 


had actually married and given birth to 
& son. 


Jimutavahana has not been consistent 
in his attitude towards daughters and 
sisters; if daughters do not succeed in 
virtue of her relationship as such, but 
do so for the reason that she has or is 
likely to have sons who may offer pindas, 
then it is difficult to exclude sisters as 
has been pointed out by Jagannatha while 
edealing with the claim o? the sonless 
widowed daughter—Digest, Bk V, Ch 
evil. It ifa pitf thai “courts have in 
these majters brushed aside the views 
of Jagannatha who was engaged by the 
Government for the purpose of digesting 


- we ` 


the law and whg yielded to noge in 


orthodoxy The 
sentiments are far in advance of those 


current views and 


of Jagannatha Sugh cases are likely to 
come up before courts very rarely be- 
where the 
parties have any idea as to the present 
state of judicial decisions, they are sure 
to providé for such cases by making 
wills The result will be 
those who are not familiar 


cause in most such cases, 


that only 
with the 
state of judicial decisions, will die with- 
wills and their sonless 
widowed daughters will be excluded by 


out leaving 


remote relations on the basis of a sup- 
posed rule of custom or usage not hnown 


_to them or their friends and relations, 
‘a rule of custom that has failed to 


satis'y most of the. tests which a rule 
must satisfy to be considered as a rule 
of law. 

May we not expect the courts to take 
note of the changes that are taking place, 
or at least have actually taken place, in 
Hindu Society of Bengal and follow up 
the line of argument first pomted out by 
Jagannatha? The latest decisions do not 
make me very optimistic and I feel that 
we shall have to wait till some of our 
younger friends who are now studying 
law enter the Legislature and have the 
law modified so as to bring it in harmony 
with changed conditions of life 
society, 


and 
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Early History in certain highly anomalous cases which 
are referable to no generál principle and 
whose continued gxis nce in our Law 
ean-be explainéd only by their repre- 
senting làw then in force which had 
becomé too deeply rooted to be altered ee . 

I] 1670 it was held by the Exchequer 
Chamber that any words whick: tend: to 

‘bring a man into discredit or disgrace 

. are actionable, if in writing. This is tbe c 
starting point of the distinotion between 


In the early times the local courts 
‘-dealt with defamation both criminally 
and civilly and there does not appear 
- to have been any distinction drawn be- 
f ^ yeen Libel and Slander. The Eccle- ru 
+ —z"glastical courts also exercised. a spiritual 
' jurisdiction and ~pumighéd defamation 
KÝ ‘agams and it was they and not the 
"King's Court which dealt with defama- 


s 


` 


tion after the Local Courts had fallen 
into decay. In 1295 it was solemnly 
. declared that the King’s Court would 
not entertain: cases of defamation; and 
for nearly three hundred years’ this 
attitude seems to have been maintained 
with the exception of criminal jurisdic- 
tion given by the Statutes of 1275 and 
1879 in cases of Slander upon persons 
of high position (scandalum magnatum). 
In Queen Elizabeth’s reign the Common 
Law Courts began to assume jurisdiction 
over cases of defamation and although 
it involved remonstrance from the Ecele- 
siastical Courts, the new jurisdiction be- 
came firmly established.and the Common 
Law Courts became flooded with reports 
of defamation. This led the Judges to 
give little encouragement to these suits, 
fnd in Charles I’s reign the rule was 
_ established that in actions for Slander 
special damages must be proved except 


laws of Libel and Slander. 
| , 
` What Constitutes Defamation 


Every man has a nght to maintain 
his reputation and good name  unim- 


` pared. The right is a jus in rem, a 


right absolute and good against all the, 
world. If any, one violates this right 
vésted in another the he is Said,to have, 


‘defamed him. The words that consti- 


tute a defamatory statement are called 


_ defamatory words: A statement to be 


defamatory. must be such as causes 
appreciable injury to the reputation of 
the man whom they are meant to. 
defame. If defamatory words are false, 
then they are actionable in a Court of 
Law. - e. 

Words which must injure the.reputa- 
tion of the person whonf they refer are 
clearly defamatory, and, if false, action- 


* ° š a 


ape ‘ut’ words which meré might in- 
jute the reputation of another are 
prima facie’ not defamatory, and even 
though false are not actionable, unless 
88 a\ matter of fact some. appreciable 
injugf-has followed from their use. 

a say ' ‘A is a coward " or “ a liar " 
or “a nascal "* if not defamatory unless 
As can be proved thaWgome one seriously 
believed and acted on the assertion, to 
the prejudice of A. Such words, though 
false, are not actionable without some 
evidence to show th t-A’s ` reputation 
has as a matter of fact bón, actually 


" impaired thereby.. De minimis, non 
curat lez. ; NS 
To say of B:— He. forged his . 
master’s signature to a cheque for 


*£100," is clearly defamatory, and if 
false, actionable. It must injure B’s 


reputation to bring such specific ‘charge : 


against him. 


No general rule can be laid down as 
` to what words are defamatory and what 
-are not 
injure the reputation of A may do no 
‘harm to B. Each case has got to be 
«decided on its-own facts. In each case 
the question will be:—Have the defen- 

š edant”s words appreciably injured the 
plaintiff s reputation? — -> 

The intention or motive with which 
the’ words-are used is as a rule im- 


lf the defendant has injured 
the plaintiff’s reputation, he is liable, 


material. 


although he did not intend 80 to do, and 


he had no such purpose in his mind 
While -he spoke or wrote those words. 


e Every mafi.is presumed to know and io 


intend the.necessary and natural conse- 

quences of.his Bots and this ‘presumption 

cannot be rebutted merely by the- proof 
ee 


Words which would seriously 
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. Negroved. € at the tral The words af, 


that while the 'defendant utterfd or : 
wrote those words he has not in his 
mind the consequences or the results 
that would follow fis utterance. Such 
proof may mitigate the damages. 

On some occasions, however, it is a 
man’s duty to speak out fully and freely 
and withogt thought of the fear of the 
coasequences, then the above rule does 
not apply The words are privileged on 
account of the occasion on which they 
were employed, and no action can there. 
fore lie, unless it can be proved that 
the defendant was actuated by some 
wicked or indirect motive. But in all 
.obher cases malice in fact need never 


actionable + if Valse and. defamatory, al- 
though published~Aceidently or inadver- 
tently, or with an honest belief in ther. 
truth. — f 

The Protestant Electoral Union pub- 
lished a book called ‘‘ The Confessional 


` Unmasked.” Their motive in doing so, 


however mistaken, was an honest one, 

2., td promote the spread of the Pro- 
testant religion by exposing the errors of 
the Roman Catholic system; but certam 
passages in the book were obscene. It 
was held that its publication was mis- 


‘demeanour. All copies of the book that 


the defendant had were ordered to be 
destroyed as obscene books. Neither 
the Law nor the religion of England 
permits one to '' Do evil that good may 
come.” 

In another case, the plaintiff told a 
laughable story against himself in com- 
pany; the defendant publisked it in the 


: Newspaper to amuse his readers, assum, 


ing that the plaintiff would not object. 
The plaintiff recovered eto as damages, 
for though he told it of himself to hig 


- 


n 
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friends, he by no means courted publie 
redieule.* m ] 


* pibel and Slander Distinguished 


False defamatory words if spoken, 
constitute a Slander, but if written 
and published, a Libel. @he word 
written includes any printed, painted, 
or any other permanent representation 
not transient in its nature as are spoken 
words A picture, statue, or effigy may 
also be Libel, or any other mark or sign 
exposed to view if it conveys a defama- 
tory meaning?’ 


A Libel is g crime; a Slander on a... . 


private individual is not. It is, _ only 
when the words.uttered ite b blasphem- 
ous, -seditious or obseane that the State 


~~ is concerned to interfere and punish the 


speaker. . 

There is a Criminal as well as a Civil 
remedy for Libel, for the evil done by 
Libel is so extensive, the example set 
so pernicious, that it ıs desirable that 
these should be repressed for public 
good. Slanders do less mischief as a 
rule. They are not -permanent, are 
more easily forgotten and their evil in- 
fluence is not so widely diffused. 

Secondly, many libellers are penniless, 
and a civil action has not any terrors for 
them. The plaintiff will never get his 
damages. In fact the proprietor of 
many a low Newspaper rather rejoices 
at the prospect of civil action for Libel 
being brought against him. He regards 
it as a gratuitous advertisement for his 
paper.: ° ° i 
° . 

f 


š ç 
* Qook- 9s. Ward, 6 Bing. 409; 4 M, and 


P. 99. 


UNIVERSITY LAW COLLEGE MAGAZINE < ^" o; 


It is abffost impossiblé t$ 'deffhe" a 
Libel either with great precision "òr 
lucidity. ` Any printed or written words 
are defamatory which impute to, “the 
plaintiff that he has been guilty, of any 
crime, fratd, dishonesty, immoMality, 
vice or dishonourable conduct,” or has 

Ected -of £ny such 
ich suggest that the 
plaintiff is süfferng from’ any infectious 


been accused or 8 
misconduos; or 


disorder; or which have a tendency to 
injure him in his office’ profession, call- 
ing or trade. “And 80 too are all words 
which hold the plaintiff up to contempt, 
hatred’ scorn or ridicule, and which, bye e 
t is’ engendering an evil opinion of him 
in the minds of right thinking men, tend 
to deprive him of friendly intercourse 
and society. S 


As I said before it seems impossible 
to define Libel more precisely, let me 
therefore illustrate it by means of 3 
few examples. 


. It is libellous to write and publish of 
a man that he ıs “ an infernal villain,’’* 
““ an‘ imposter,’’+ and “a hypoorite."'] 
It is also libellous to publish in a paper 
or to. write anywhere which may be 
exposed to puplic view that a :certain 
woman who has been married only twa 
months back has given birth to twins. § 


* Bell vs. Stone, 1 B. and P. 881. 

1 Cook os. Hughes, R. and M. 112 and Camp 
bell os. Spottaswoode, 9 B. and B. 769; 8 L.J. 
Q. B. 185; 9 Jur. 

{Thorley es. Lord Kerry, 4 Tfunt. 355; 3e 
Camp. 214, N. 

$ Morrison ss, Ritchie and Co., (1002) 4 F. 


645 (Ct. of Sess.). 
ee 


. . ° ` ` 
° . 
° , ° 
Ihipa libel for husband M in 
writing that A has committe adultery 


with his wife. || 

It gs not hbelling to publish in a 
Newspaper that the plaintiff has sued 
his mefher-in-law in the County Court. 


It is not a libel to write and publish 
the words: We ere requested to 
state that the Honorary*Secretary of the 
Tichborne Defence Fund is not and 
never was a captain in the Royal Artil- 
lery as he has been erroneously des- 
cribed ” for these words do not impute 
that the plaintiff had so represented 
himself.** 


A hbel may not necessarily be in. 


writing. It may be a picture, an effigy 
or a. statue or any other mark or sign 
exposed to view if it conveys a defama- 
tory meaning. 

A caricature or a scandalous painting 
18 a Libel tt 


But in all these cases there must be 
a definite imputation upon a definite 
person and that person must be the 
plaintiff. Where the words reflect on 
each and every member of a certain 
number or class, each or all can sue 
Every membé aimed at and defamed 
culd recover. But if it is not definite 
as to whom a certain imputation refers, 
it may either refer to A or to B or to C, 


|| Per Kelly, C. B., 1n Brown vs. Brne, 1 Ex. 
D. 6, 45 L. J. Ex 129; 24 W. R. 177; 33 
L. T. 708. 

4 Cox vs. Cooper, 12 W. R. 75; L. T. 899. 
°. Hunt $s. Goodlake, 48 L. J. O P. 34; 
29 L. T. 479. ^ 

1t Austin vs. Culpeppei, 2 Show. 318; Skin 
128 Dp Bost vs. Beresford, 2 Camp. 511. 
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then no one can sue as the target of the 
attack is not definite and could not be 
ascertained. 


° . 
Sometimes an attack upon a thing 


may be defamatory of the owner or 
people connected with it But this can 
only be so where the attack on the thing 
is an indireak attack upon the individual 
Bute to impute, for example, that the 
reflection upon his personal character or 
his professional or commercial reputa- 
tion then the words are not defamatory 
But to impute, for example, that the 
goods which the plaintiff sells or manu- 
factures are adulterated to his knowledge 
is a distinct charge against ie plamtiff 
of fraud and dishonesty in his trade 
Words which are clearly defamatory 
when written and published may not be 
actionable when merely spoken. Except 
in four exceptional cases of Slander, 
the fact that the plaintiff’s reputation 
has been injured thereby, must be proved 
at the trial by evidence of the conse- 
quences that directly resulted from their 
utterance. Such called 
“evidence of special damage '' as dis- 
tinguished from that general damage 
which the Law assumes, without express 


evidence 18 


” 


proof, to follow from the employment 
of words actionable per se. 

The four exceptional types of Slander 
where there is no necessity of giving 
evidence of special damage are -—(1) 
Charging the plaintiff with the com- 
mission of a crime; (2) imputing to the 
plaintiff a contagious disorder 
to exclude him from society; (3) speak- 
ing of the plaintiff in way of tis profes- 
sion or trade, or disparaging him in the 


tending 


office of public trust, or (4) imputing 
unchastity or adultery to any woman 
or girl 


we * E I Tag 5 STE 
x _ LAMPES E d. 
v , urs T ` TUR 
x ^ à. pis 
iis 
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Ih all these cases “he words arè "said 
to be'aotionable -per se, because on the 
„face of thems ‘thie ' cleatty ‘must  hüve 
° injured: the 'plainti ’a reputation. 

Tó say of A: “ He is a forger and 8 
felon,'"" or ‘‘ He hath theZFrench Pox,'' 
to call a physician a quack or a trades- 
man a bankrupt, to pay of € Magistrate 
that he is a corrupt Judge, is in each 
case actionable without proof of special 
damage. I 

To call a man`a rogue, & fool, or & 


= —- 


` blackguard, is not actionable without 


P proof of special damage, if the words are 


spoken? ‘only; but is actionable per se, if | ^ 


uL 
^-^ 


we 


thé. accusation be. reduced into writing... 


and published to, any’ third person. } 
Many words.if p tinted are presumed 


earn dd ‘hafo injured the réputation of the 


> plaintiff will not be actionable per se if 
merely spoken. ‘T'wo reasons are usually 
` given for this distinction : 

' (1) A Slander may be uttered in the 
heat of+a moment” and under a sudden 
‘provocation; the eduction of the charge 
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infó T 


. tion and malice. 


e t 
.. e . 


i . 


ed 


g and the sulisegusnt TM . 
„tion of a libel show a greater doliféra- 


(2) Voz: emissa. volat: litera’ ‘gcripta ` | 
The written or printed, Amatter 
is permaffent and’ no one can’ Mell into 


whose hands it may come. Avery. one 
°. NE 


manet. 


can now read it. 

I will now fo illustrate by means 
of a féw examples as / to what is a’ - 
Slander. j 

To say.of the plaintiff in the presens 
of others, “hóa art a leprous knave ’ 
is actionable. `` 

R; is” actionable without ' a at 
spécial demage to say that a Judge gives 


corrupt sentences and to insinuate that `. 


`a Justice of the Peace takes bribe or 
‘“ perverts justice to serve. his own: 
turn." I i 

It is also actionable without proof. of 
special damage to say of a person that 
he had two wives, for though bigamy 


' was not made felony until 1608, still in 


1588 it was a cause of deprivation 
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" He that, thinks WS afford to be negligent is wot fai from being poor.'"— Johnson. 


\ 
1 

The word ‘ negligence ' comes from 
Latin word negligentia which, shorn of 
all technicalities, means omission to do 
¿hat which ought to be done, either 
from carelessness or design, omission--of 
due attention and oivilities 
the word conveys substantially the 
fhme sense which it conveys when used 
m connection with the law of Torts. 
In the present essay I have endeavoured 
to examine somewhat critically the 
position and various incidents of Negli- 
gence in the law of Torts. ° 

In the law of Torts Negligence has 
two meanings: (1) an independent tort 
and (2) a mode of committing some 
other torts. Sir John Salmond did not 
‘apparently recognise negligence as an 
independent “ort. «In his opinion negli- 
ence is not per se an independent tort, 
it is rather one of the grounds of liabi- 
lity in an action for tort. This- 
has not, however, been accepted by 
Sir Frederick Pollock, Prof. Winfield 
and others who have proved from re- 
ported cases that the English Common 


view 


, Law recognised negligence as an inde- 


, pendent tort for long time past. Sir 
* John Salmond said, ‘‘ Just as the 
Criminal Law cgnsists of a body of rules 
establishing specific so the 


offences, 


_ any general 


In fact; 


law of Torts consists of & body of rules 
Neithor 
in the one case nor in the other is there 
principle of fiability 


establishing specific injuries. 


- Whether I am prosecuted for an alleged 


offence or sued for an alleged tort, it 
is for my adversary to prove that the 
case falls within some specific and es- 
tablished rule of liability and not for me 
to defend myself by proving that it 1s 
within some specific and established 
rule of justification or excuse’ = Fur- 
thermore, according to him, every 
plaintiff must bring his case under one 
of the recognised heads of tort, and un- 
less he does that he will be non-suited 
and the wrong he suffers goes without 
He further argues that 
there is no corresponding form of action 


any remedy. 


for neghgence, and hence he refuses to 
recognise negligence as an independent 
tort Prof. Winfield, in his learned paper 
on The History of Negligence in Torts,* 
has conclusively proved that negligence 
is and has always been regarded as an 
independent tort He has given a long 
list of reported cases in the Appendix to 
his paper, which all go toesupport his 
view. No one can deny that with the, 


9 
x 49 L.Q.R. 196. 
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passing of time, with the advance- 
ment of civilisation, with the change of 
human ideas, new wrongs are sure to 


arse and they must be remedied by 


law. True it 18 that in olden days there 
were only some specific varieties of torts 
recognised by law, but the action upon 
the case was elastic enough to provide 
a remedy for any inj®y causing 
damage. We find support of Polleek's 
view in the judgment of Bowen L. J. in 
Skinner vs. Shew,t where His Lord- 
ship remarked thus, '' At Common 
Law there was a cause of action when- 
ever one person did damage to another 
wilfully and intentionally and without 
any just cause or excuse ” Thus 
wherever there is negligence causing 
damage, wherever the defendant owes 
a duty to take care and he fails to do it, 


` there 18 always a cause of action. 


So far I have been dealing with negli- 
gence as an independent wrong. In 
the other sense, namely, as a mode of 
committing some other torts, negligence 
is carelessness In this sense  negli- 
gence has been defined by Willes J in 
Grill vs. Screw Collier 
Co * as “the absence of such case as 
it was the duty of the defendant to 
use." '' Actionable negligence consists 
in the neglect of the use of ordinary 
care or skill towards a person to whom 
the defendant owes the duty of observ- 
ing ordinary care and skill, by which 
neglect the. plaintiff has suffered in- 
jury to his person or property," says 


General Iron 


. Brett M R. in Heaven vs. Pender i 


Negligence is not fraud; fraud ım- 


° 
t [1893] 1 Oh. 499. 
* [1806] L.R. 1 CP. 619. 
t [1883] 11 Q*B.D. 507. 
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ports desigg and purpose; negligence im- 
ports thaf oz are acting carelessly and x 
without that design: Kattlewell vs. 
Watson.{ According to.Salmond, negli- 
gence and wrongful intent are the two 
alternative forms of mens rea, .one or 
other of Which is commonly regarfed by 
law as a condition of liability. Both 
of them consist jn “a certail mental 
attitude of the Miefendant towards the ` 
consequences of his acts. He intends 
those consequences which he foresees 
and desires them. He is negligent, on 
the other hand, when he does not desire 
the consequences and does not act in 
order to produce them but 18 careless as 


to whether they happen or not.  ''The 


^ wilful wrongdoer is he who desires to 


do harm—the neghgent wrongdoer is 
he who does not sufficiently desire fo 
avoid dong ıb.” The two terms are ab- 
solutely opposed to each other. Thus 
a person who causes a result intention- 
ally, cannot also cause it negligently, 
and vice versa. Negligence is usually 
accompanied by inadvertence, but not 
always so. There is such a thing as wil- 
ful (t.e., advertent) 
negligence. The wrongdoer may not 
desire or intend the consequences, but 
yet he ıs perfectly conscious of the risk 
of ıt He does not himself intei 
tionally cause harm, but he ihtentional- 
ly and consciously exposes others to the 
risk of it. Such a conduct has nicely 
been described by Eve J. m Hudston 
vs Viney * as '' an attitude of mental 
indifference to obvious risk." The 
Romans said that want of skill is negli- 


gence and so 16 was held in Heaven vs. 
° ° 


conscious and 


+ [1882] 21 Ch.D. 706. 
* [1921] 1 Ch. 104. 
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Pender by Breit M.R N sateen 
ig not lack of skill, but ertaking a 
work without any skill therefor. 
Sir.John Salmond preferred to dis- 
tinguish negligence as ‘a state of mind ’ 
from,‘ negligent. conduct,’ as its mani- 
festfition, and to define negligence as 
consisting in ‘the mental attitude of 
pndue ‘influence h respect to one's 
conduct and its 5. Accord- 
ing to him, it 1s the opposite not of 
diligence but ' of wrongful intention 
But as has already been pointed out, 
the Judges of the English courts have 
long recognised the existence of negli- 


° * gence as a ground for action ‘‘ Juris- 


prudence is not psychology, and law 
disregards many psychological distinc- 
tions, not because lawyers are ignorant 
"of their existence, but because for legal 
purposes it is impracticable or useless 
to regard them ” (Pollock) ‘Negligence 
1$ conduct and not a state of mmd— 
conduct which involves an unreason- 
able rsk of causing damage " + It is 
this objective view of negligence which 
is and has always been recognised by 
the English courts. The classical defi- 
e nition has been given by Alderson B. 
in Blyth vs. Birmingham Water Worke 
Co i. '' N&gligeree is the omission to 
do something which a reasonable man, 
guided upon those considerations which 
ordinarily regulate the conduct of human 
affairs, would do, or domg something 
which & prudent and reasonable man 
would not do." In a very recent case 
Lochgelly Iron and Coal Co vs 
M'Mullan,$ Lord Wright observed. 


e 
+ Teny on ‘‘ Negligence,” 20 H L.R. 40. 
+ [1856] 11 Eg. 784. 
§ [1934] A.C. 26. 


'" In strict legal analysis, neghgence 
mean more than heedless or careless* 
conduct, whether in omission or com- 
mission. it properly connotes the 
complex concept of duty, breach and 
damage thereby suffered by the person 
to whom the duty was owing." Thus 
we see that the liabihty m an action of 
negligence is determined by the object- 
ive standard—the standard of reason- 
ableness—the degree or amount rf 
caution which a reasonable and prudent 
man would have taken 

It must, however, be pointed out 
that the idea of negligence presupposes 


a legal duty to take care ‘‘ The ideas 


~- . of negligence and duty are strictly cor- 
` relative, and. there is no such thing as 


negligence in the abstract; negligence 
is simply neglect of sane care which we 
are bound to exercise towards some- 
body,” says Bowen L J. m Thomas vs. 
Quartermaine.*  '' English Law does 
not recognise a duty in the air so to 
speak: that 1s & duty to undertake 
that no one shall suffer from one’s 
carelessness,” remarked Greer L. J ım 
Bottomley vs. Bannister | In short, 
there 1s no negligence unless there is in 
the particular case a legal duty to take 
care which the defendant owes to the 
plaintiff. There is diversity of judicial 
opinion as to what test should be ap- 
plied to ascertain if there is any legal 
duty to take care. It is, however, ad- 
mitted that the nearest approach to the 
test has been made by Lord Atkin in 
Donoghue vs. Stevenson t His Lord- 


ship says, '' the rule, that you 
e 
*]8 Q.B.D 694. v 
11i K.B 476. š 


+ [1932] A.C 579. 
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are to,love your neighbour, becomes, m 
law, you must not injure your neigh- 
bour, you must take reasonable care to 
ayoid acts or omussiqns, which, you can 
reasonably foresee, would be likely to 
injure your neighbour. Who then, in 
law, is my neighbour? The answer 
seems to be, the persons who are so 
closely and directly affected By my act 
that I ought reasonably to have them 
in contemplation as being so affected 
when I am directing my mind to the 
acts or omissions in question ” In two 
later cases, e.g , Farr vs. Butters Š and 
Cunard vs Lord Atkin’s 
view has been regarded to be the most 
authoritative proposition of law on the 
subject. » 
Having defined negligence as ' breach 
of the- legal duty to take care, and hav- 
-inig formulated the test as to when there 
is such a duty, the next question that 
arises 18, what should be the standard 
of care? Routen y, the abstract 
term ' care ' is a matter of degree. Does 
the law then require the greatest pos- 
sible care? Surely not. What the law 
requires 18 that which is reasonable, 
regard being had to the circumstances 
of each individual case In the words 
of Pollock '' The standard of duty is 
not the foresight and caution which 
this or that particular man ıs capable 
of, but the foresight and caution of a 
prudent man or, as our books rather 
affect to say, a reasonable man, stand- 
ing in this or that man’s shoes." Ina 
very recent case (Hall vs Brookland, 
Auto Racing Club,*) Greer L J. des- 


Antifyre, || 


* § [1939] 2 K.B. 613. 
|| [1933] 1 K.B, 560. 
* [1983] 1 K.B. 294. 


" 


e ° 
eribes the x man n the man 
in the stre ' the man in the Clap- 
ham omnibus’ or as ‘the man who 
takes the magazines at home and in, the 
evening pushes the 
shirt sleeves.’ 

Though the T is the same Sethe 
amount of due care will be different in 
gasonablé nfan will 
not show the sam@amount of care when 
handling an umbrella as when handling 
a loaded gun. Thus the amount of care 


required 


eee in 


different cases A 


varies with the magnitude of 
possible harm that might result from 
In matters 
special skill the degree is, 
The test is whether the defen- 


the defendant’s conduct 
requinng 
higher. 


“dant has done all that any skilful per- 


son could reasonably be expected to do 
in such a case. The very fact of volun-* 
tarily undertaking an act which requires 
special skill, by a person who does not 
possess the slull, is a negligent act; for 
a reasonable man would on no account 
inter-meddle where he is not compe- 
tent. In this connection it should not 
be out of place to mention that, unlike 
the Roman Law, the English Law does 
standards of 
* gross,’ 
r ' slight ' negligence In & very early 
case (Coggs vs. Bernard +) such anf 
But later judicial 
decisions show otherwise. ‘‘ Gross negli- 
gence is a relative term. It is doubt- 


not recognise different 


negligence, such as * ordinary ' 


attempt was made. 


less to be understood as meaning & 
greater want of care than ordinary 
but after all it means the 
absence of the care that was necessary 


under the circumstances.’’—Milwaukee 
R R. Co. vs. Arms.* ° ° 


negligence; 


+ [1704] Ld. Raym. 909. e 
* [1875] 91 U.8, 489. 


€ > > 


m thavé so far defined Nano, nnd 
explained its meaning. Ndw I am in 
& position to say as to what should be 
the ‘mode of proving negligence, what 
evidence is sufficient to prove an 
actiouable negligence, one whom the 
burden ‘of proof lies, when the burden is 
shifted, and what the exceptions are to 
the general,rule. Nihe general rule is 
that in an action of negligence the onus 
lies on the complainant : e., the plain- 
tiff, who mustvestablish a breach of 
duty to take care on the part of the 
defendant and its causal connection 
with the mjury he complains of If he 
° ° fails either to establish a breach of duty 


or 168 causal connection with the mjury,-° ` 


he is non-suited. He must not only 
. Show that he suffered harm in such a 
manner that it might be caused by the 
defendant’s negligence, but must algo 
prove facts inconsistent with due dili- 
gence on the part of the defendant. 
‘Thus, a man was found run over on a 
railway line near a level-crossing The 
plaintiff simply alleged but could not 
prove that he was run over by negli- 
gent driving It was held, “‘..... 
e mere allegation that the company were 
guilty of negligence is gltogether irrele- 
e vant; they might be guilty of many 
negligent acts or omissions which might 
possibly have oecasioned injury to some- 
body, but it had no connection with 
the injury for which redress is sought; 
and therefore the plaintiff must allege 
and prove, not merely they were negl- 
gent, but that their negligence caused 
or materially contributed to the ım- 
e Jury.” lord  Halsbury observed, 
'* What 18 there to show that the train 
ran over him, gather than he ran against 
the train "—Wakelin vs London and 
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S. TF. Ry. C8+ In another’ case 
(Cotton vs. Wood 1) it was observed by. 
Earle C. J., ‘‘ Where the balance ıs 
even as to which Party is in fault, the 
one who relies upon the negligence of 
the other is bound to turn the scale." 
It must, however, be mentioned 
that the above rules are applicable 
when there is no contract between the 
parties. When there is such a contract, 
either express or implied, the general 
principles as laid down above have got 
to be modified Thus when there is a 
personal undertalmg or a contract to 
take care between the parties, the onus 
lies on the defendant to prove that the 


. loss or damage is not due to his negh- 
` - I 
gence. `-Thus, a train as it stops at a 


station overshoots fhe platform, so that 
the front carriages stop at a dangerous 
place and a passenger, unaware of the 
fact, gets down there and suffers an in- 
Jury. Here the passenger is entitled, 
by his contract with the railway com- 
pany, to reasonable facilities for alight- 
ing, and the company will be held 
liable unless they can show that they 
are reasonably diligent. In short, the 
onus of disproving negligence les on 
the defendant railway company —Cockle 
vs. S. E. Ry. Co.* 

Another exception to the general rule 
is furnished by the maxim ' Res ipsa 
lopwitur.' The general rule that, in 
an action for negligence, the plamltiff 
must affirmatively prove negligence, 
may cause great hardship to him in 
some cases, 8 g., where he can prove the 
accident, but cannot show how it hap- 


e 


+ [1886] 12 A.O. 41. 
t [1800] 8 C.B.N.B. 568. * 
*I.R. 7 O.P. 801. 
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pened? the facts being entirely in the 
"knowledge of the defendants causing it. 
In such a ease it is sufficient for the 
plaintiff to prove th® accident and no- 
thing more—for there is 
sumption of negligence according to the 
maxim ‘Res ipsa loquitur’ which 
means that ‘the thing speaks for it- 
self.’ The rule was stated nicely jn 
Scott vs. London St. 
Cot as follows:—'' There 
reasonable evidence of negligence. But 
where the thing is shown to be under 
the management of the defendant or 


strong pre- 


Katherine Docks 
must be 


his servants, and the accident is such 


as in the ordinary course of things do 


not happen if those, who have the ; ` 
management use proper care, it affords 


reasonable evidence in. iHe absence of 
‘explanation by the defendant that 
the accident arose from want of 
care." Again, if a railway train 
is derailed or collides with another, 
both permanent way and carriages 
or both the being under 


the control of the same company, these 


trains 
facts, if unexplained are, as between 
the railway company and a passenger, 
prima facie evidence of negligence— 
Carpue vs. L. and B. Ry Co.| It would 
have been otherwise if the damage was 
caused by some act not under the con- 
trol of the company or their servants, 
as the explosion of fireworks illegally 
earried by another passenger (e.g., in & 
hand baggage) without any knowledge 
or assent of the company’s servants— 
E..I. Ry. vs. Kalidas Mukherji* In 
Byrne vs. Boadle,§ a barrel of flour 


° 

+ [1865] 3 H. & C. 601.. 
t [1844] 5 Q. X. 747. 

* [1901] A. C. 896. 

8 [1863] 2 H. and O. 729. 
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fell from a fo in the &efendfnt's 

nd knocked the plaintiff,*a 
passer-by in the street below; it was 
held that the accident alone was pijma 
facie evidence of negligence. It was 
observed thas in that case: '' It fi the 
duty of persons who keep barrels in a 
warehouse to take car® that they do 
A bæfel could not roll ouf 
of a warehouse without some negligence, 
and to say that a plaintiff, who is in- 
jured by it, must call witness from the 


warehouse 


not roll out. 


warehouse to prove negligence is pre- 
posterous. So in the building or repair- 


ing house or putting pots in the chim- . 


neys, if a person passing along the road 


"ig injured by something falling upon 


him, I think the accident alone would 
be prima facie evidence of negligence '' 

The most common defence in an ac- 
tion for negligence is what is known as 
“Contributory negligence’ It is often 
seen that the injury suffered by the 
plaintiff is not solely through the negh- 
gence of the defendant but also through 
that of the plaintiff himself. If he had 
used proper care for his own safety, he 
would not have suffered any injury in- 
spite of the negligence. of the defendant. 
In such a case, we say tha, the plain- 
tiff has contributed to the cause of the 
injury by his own negligence,* and he 
is thus guilty of ‘ contributory negli 
gence ' and hence debarred from bring- 
Thus in Butterfield vs 
Forresier,] the most oft-cited case of 
contributory negligence, the defendant 
wrongfully obstructed the highway by 
The plaintiff 
was riding home at dusk when ¢here was 
sufficient light to notice the obstruc- 
tion, but galloping at a high speed he 


ing any action. 


placing a pole across it. 


£ [1809] 11 East 60. °° 
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cameeinto gollision with N pole and 
Wee injured It was heldV that the 
plaintiff had no right of action, because, 
notwithstanding the defendant's negli- 
gend, the plaintiff could have avoided 
the aecident witlr due care qn his part. 
"^ Every: man owes a duty to himself 
to look after hiseown safety and he 
will have no remedi& for injuries which 
he could avoid by use of reasonable 
care. One- person bemg at fault will 
not dispense with another's using ordi- 
nary care of himself," observed Lord 
Ellenborough in the above case. 
There has been a good deal of contro- 
*versy as to what is the principle under- 


lying the doctrine of Contributory neg- 


ligence. Sir John Salmond says that it 
i8 an application of the maxim ‘ In pari 
delicto potior est conditis defendentis,' 
which means” that, when both parties 
are equally to blame, neither can hold 
the other responsible. Negligence being 
regarded as a ground of liability, the 
plaintiff cannot recover if he is himself 
negligent. This is the penal theory of 
‘contributory negligence.’ This view 
is supported by an eminent personality 
dike Lord Halsbury. The more accepted 
view, howevgr, 18 that taken by Pollock, 
giz., that it is an application of the 
rule as tœ remoteness of damage, as the 
law takes account of proximate cause 
- only. ‘In jure non remota causa sed 
proximo  8pectatur. But whatever 
may be the principle behind it, the rule 
is founded on publie policy. '* The ulti- 
mate justification of the rule is in 
reasons of policy, vig., the desire to 
e prevent aceident by inducing each mem- 
ber of the community to act up to the 
standard of due®care set by the law "”— 
Schofield. The onus lies, however, on 
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the defendant t$ prove contribhiory 
negligence of the plaintiff lest there 
shall be judgnient against him. The 
plaintiff need not prbve that he did use 
due care, but it is up to the defendant 
to show that the plaintiff did not do go. 
The above rule of ‘ contributory neg- 
ligence " ig however, subject to two 
important limitations: Firstly, contri- 
butory negligence is no defence where 
the plaintiff was not bound to take such 
care as the defendant contends but has 
a right to assume that the defendant 
had done all things rightfully and care- 
fully. “This rule is well illustrated in 
Gee vs Metropolitan Ry Co.** Second- 
ly, ‘ contributory neghgence ' of the 
plaintiff is no defence if the defendant 
had a later opportunity of avoiding the 
accident with reasonable care. ‘This 
more important limitation was estab- 
lished in Davies vs Mann,] .and was 
confirmed by the House of Lords in 
Radley vs. London and N. W. Ry. 
Co.t when it was stated thus by Lord 
Penzance: '' Though the plaintiff may 
have been guilty of negligence and 
although that negligence may in fact 
have contributed to the accident, yet 
if the defendant could in the result by 
the exercise of ordinary care and dili- 
gence have avoided the mischief which 
happened, the plaintiff's negligence will 
not excuse him. Accepting the inter- 
pretation of the rule in Davies vs. Mann, 
the law as to the defence of ‘ contri- 
butory negligence ' may be leid dows 


as follows: When an accident occurs 


* 3 H.L.R. 263. 9 


** [1878] 8 Q.B. 161. 
+ [1840] 10 M. & W. 546. 
t [1876] 1 A.C. 754. 
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through ‘the combined*negligeneé of two 
persons, he alone is liable to the other 
who had ‘the last opportunity of avoid- 
Mg the accident Wy reasonable care. 
Thia rule seems to be a corollary to the 
' rule of remoteness.’ 

According to thé ordinary rule of tor- 
tious liabilities, . contributory, negligence 
of the plaintiff's servants is imputed, to 
the ‘plaintiff in cases where the plaintiff 
would be responsible for the negligence 
of his servants. But the matter stands 
on a different footing in the case of 
independent contractors 
extension of the above principle was 
made in the case of Thoroughgood vs. 
Bryan,{ in which it was held that if a- 
person voluntarily engaged ` another~per- 
son to” carry him, he.so. Adentified him- 


RS —gelf^ with the carrier as to be debarred 


from suing & third party for negligence 
in cases where the carrier was guilty of 


contributory negligence. - This was 
technically known as the ‘ Doctrine of 
Identification.” ^ This -unregsonable 


doctrine was; however, overruled by the 


House of Lords in The' Bernina’ Mills ` 


8.- Armstrong,|| -a case of collison 
between two ships both at fault,- where 
it was held that an action lay by a 
passenger against the owners. of both 
thé ‘ships. The. passenger in one of 
two colliding taxi-cabs, for example, 
can thus successfully maintain an action 
both against the owner of the cab in 
which. he is a passenger as also against 
the owner of the other. In short, it 
may be'said that the contributory negli- 
gence of a third party is no defence at 
all. ° | 


t [1849] 8 C.P. 115. ` 
T [1838] 13 A.C. i 


An anomalous ' 


* 
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` -It will nf bo qtto out of place Here 
to say a fw words about the appli- 
cability of the rules’ of contributory 
negligence in cases of collision at: Sea. 
The Common Law rule, which his so 
long been discussed, ‘was unknoyn to 
Maritime Law administered in Courts 
of Adimiralty. The general rulé of Mari- 
time Law is that ifthe case of collisions 
between, two ships, each ‘is liable for a 
certain portion of the damage suffered 
by the other. This division of liability 
varies directly as.the “degree of fault of 
the ships--in question. This principle 
of Maritime Law is established by the 
Maritime Conventions Act, 1911. 


governed by the principle well estab- 
lished in Courts of Admiralty, accord, 
ing to which the damage was equally 


` divided between the, vessels, irrespect- 


ive of the -degree of fault of each indi- 
vidual vessel. In case of the claim of 
an: innocent ship against two ships at 
fault, the rule is, however, different. In - 
such a case the innocent ship can suc- 
cessfully. maintain an action for recovery 
of the whole of ‘her loss from -either of 
the ships; of course, the ships at faults 
may ‘apportion, as between themselves 
the damage’ so "paid" to the "innocente 
ship—The Devonshire.* - -e - 

-So far I have-dealt with what should 
PIOS be called ‘ Common Law negli- 
gence,’ i.e, breach of Common Law 
duty -to take care. The breach ‘of a 
duty imposed by a statute should in 
the same way be called ‘the ‘ statutory 
negligence.’ "After the decision of the 
House. of. Lords -in Lochgelly -Iron ç 


Coal Co..-vs.. McMullan, -it- has : beer , 
MEL e Y tom 0o. E E. * 
.*[1919] A.C. 684. .- - L 157 0 74 


Be-* * 
“fore this Act was passed, the cases were 


settles tha’ an action NS of & 
statutory duty is an action Mor negli- 
gence. 
the standard of duty must be fixed by 


the Verdict of the Jury, the statutory: 


duty X conclusivély determimed by the 
statute. The breach of such a duty is 
correctly, stated es ‘statutory  negh- 
gence ' "—Lord Wifsht. If a statute 
creates a duty, it vests ın the indivi- 
duals for whose- benefit and protection 
that duty has béen imposed, a correla- 
tive right, and.these persons, therefore, 
wil have the ordinary civil damages 
for the enforcement of that right; or, 


1n other words, an action for damages in 
respect of any loss occasioned by wiola-: 


tion of the statute lies at the instance 
qf that individual. . 

As early as 1898, in Groves vs. Wim- 
borne,* a manufacturer was held liable 
in an action for tort to his servant for 


: ¥ [1898] 2 Q.B. 402. 
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'* Whereas at the ordinary law . 
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injunes caused tó him by the employ- 
er's failure to perform the statutory 
duty of fencing dangerous machineries. 
The question of utfhost importance im 
the case of ' statutory negligence ' 18 the 
intention of the legislature which passed 
the staiute. If the legislature intends 
that the breach of the duty is to be re- 
megied by a civil action, an action will 
lie in the civil court. If, on the other 
hand, the statute provides any partı- 
cular mode of redress, that mode must 
be followed. If, again, it enacts that 


the duty should be enforced by making 


ats breach penal, any breach of such 
duty should be brought to the notice of 


` 8. criminal court to punish the wrong- 


doer ` 

Thus we see that whatever excuse ıt 
imports, negligence covers a vast field 
in the Law of Torts, and it can hardly 
be doubted that the subject is worth 
the spending of so much time as has 
been spent and the spilting of so much 
ink as has been spilt. 
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_ Ancient Indian writers on political 
science made an extensive study of the 
state and its constitution, and laid down 
elaborate .rules for carrying on the ad- 


ministration of the state. Hindu politi- | . 


cal philosophers used the ‘term Danda- 


Mati to mean the science of administra-~~ Santi Parvas of the Mahabharata; Nico 
have . ‘a similar reference to the Priests 
of. the. people ' 


Eos Danda- Niti, in late y tiros; oare 
to be, known As the Artha-Sastra, Raja- 


on _Dhérma, ' ‘Raja-Niti, and Niti-Sara. 


There were-seven constituent elements 
-of the state according to the Hindu 


political , theorists. Kautilya,* in his 


Artha- Sastra, tells us that the state has i 


the following '' seven limbs”: 
(King), Amatya (Minister), Buhrit (Ally), 
Kosha (Treasury) Rashtra (Territory), 


Durga (Fortress). and ~ Vala (Army). - 
Kamandaka, in his Niti-Sara, also refers’ 


to these seven limbs of the state. Sukra 


compares the state to a tree of which ` 
-the king is the root, the. ministry the 


trunk, the military officers the branches, 
the army the leaves and fowers, the 


people the fruits and territory the seed: . 


Hindu constitution places the king at 
the head of the state. 
Joined by the Hindu jurists not to. carry 
on the administration by himself alone: 


The theory `of sovereignty in Hindu poli- ` 


* tical thought mentions the ‘‘ Amatya " 
as a check $n . royal despotism. We 
learn from the earliest Vedic literature 


"who as '' 


Swami | 


‘tell them of the same.” 
the king to do whatever the ‘‘ majority " ` 
(bhuyishthah) of the members of the ~. 
/ council of- ministers ask him to do. 


But he is en- - 


** Parisa 
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despot. The. Artura Brahmana and 


Satapatha Brahmdna tellus that the- 
- people, 


the ''/Ratnins ’’:and '' Rajkrits,’’ check 
the, powers of the king. In the Adi and 


mouthpieces '' 
check royal despotism. In the Jatakas 


thrdugh their representatives, 


` that the- king in ancient India was no, 3 


we have a definite. enunciation of the” 


‘‘Mantri-Parisad '' an . important 
element in the scart, 


- Kautilya, the author of tho; Artha- ; 


Sastra, gives ud’ & précise : "description of 
` the council of ministers and its place im 


the administrative machinery. Kautilya, 
though a firm behever in monarchy,’ is 


of opinion that the government of the ' 
‘state should got be carried on by” the 


sovereign alone. i In the works’ @ 


emergenoy,'' Artha-Sastra, 
“he (sovereign) 


ministers and. the assembly of ministers 


says the 


(mantrino mantriparishadam cha): and 
Kautilya enjoins 


shall call both his 


The importance of the mirflstry in thee- 


constitutional machinery was also 'ac- 

cepted in principle by Msoka. The term 

'^ appears in the Shahbazgarhi 
e° 
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and Mansehra Rock BdictNot the Great 
Maurya.. The“ Divyavadana, Xells us 
that Radhagupta, a minister of Asoka, 
even refused to make further gifts to 
the Buddhist Samgha on the orders of 
his royal master. In the Girnar Rock 
Insefiptions of the great Saka Satrap 
Rudradaman, wes are told that when 
hjs ministers refused to pay for the 
repairs of the Sudarsana lake, the satrap 
had to pay frorn his private funds 

The doctrine of ministerial respon- 
sibility was also emphasised by the 
Sukra-Niti. i says the 
Sukra-Niti, “ must always follow the 
* *opinion of the members of the council 
of ministers." Manu, 
Katyayana, Brihaspati and other law- 
givers definitely state that the king is 
bound to consult his ministers before he 
decides any principle or gives his verdict 
on a suit Even on matters of urgent 
public necessity the king is absolutely 
forbidden to act on his own opinion A 
law as ancient as the time of Apastamba 
declares that the king’s gifts even to 
the Brahmanas would be “null and 
void without the sanction of the minis- 
eters ” In the Gupta period, as a 
matter of fapt, the charters of grants of 


33 


“ A wise king, 


gland made by the king were counter- 
signed by a minister. Even m South 
India, the responsibilty of the ling to 
his ministers was a settled constitutional 
law We learn from the Ceylon Inscrip- 
tiong and the Slab Insenptions of Queen 
Lilavati that the council of ministers 
played an important part in the ad- 
ministrative machinery. 

The responsibility of the king to the 
ministers was an undoubted constitu- 
tional law of@ the Hindu state. The 
king in the Hindu state was as much 


Yajnavalkya,- i 


responsible to his ministers as the 
English king to his cabinet to-day 
Apart from the checks and limitations 
imposed by the coyncil of ministers, 
the Hindu jurists maintained that the 
king in the Hindu state was always 
under the Law The maxim '' The 
king can do no wrong ”’ 
cepted in rinciple by the Hindu law- 


was never ac- 


givers Law was declared again and 
agam to be “ above the king " and it 
was '' the king of kings." 
of law are enumerated by the law-givers 
as Sruti (Veda), Smrti (Dharma- 
Sastra), Sishtachara (Approved Customs) 
and decisions of the Parishad on doubt- 


The sources 


~ ful points (adjudication) The relations 


of. the king to the law are defined in law- 
Sutras The Artha-Sastra prohibits the 
king from making new laws Manu also 
forbids the king to enact new laws In 
Manu, the king is even made liable to a 
fne. '' Where the common man,” says 
Manu, '' would be fined one karshapana, 
the king shall be fined one thousand, 
that is the settled law ” The duty of 
the king was solely to promote the 
“ Dharma ” or the Law. The position 
of the sovereign, according to the Hindu 
constitutional law, belonged to the 
“ Dharma." The Austinian sovereign 
is the ‘‘ Danda ” or the executive. With 
the help of the Danda, the king was en- 
jomed to enforce the Dharma. The 
Austinian sovereign in Hindu state was 
thus not the source of Law but its sanc- 
tion and support ‘‘ It ıs Danda,” says 
Manu, ‘‘ that rules the subject, it is 
Danda that protects all It is Danda 
that keeps awake and guards people 
when they are asleep, and hence thé 
learned style Danda itseM as Dharma.” 
Kautilya says that if Danda is properly 


By 2 


applied by the king According to the 
precepts laid down in ihe Sastras, it 
alone ends in the realisation of Dharma, 
Artha and Kama, fhe three ends of 
Hindu lifé A king in office personifies 
this Dande He is the Danda-dhara or 


holder of the weapon of sovereignty. It 


is with this Danda that the king main- 
tains the ‘integrity of the State. But 
the king, as a person, is subject to fhe 
Danda as every other individual in the 
Hindu state. He may himself be des- 
troyed by the Danda. Kamandaka tells 
us that if thé ruler cannot properly wield 
the Danda, it would lead to his fall. 
Manu says that the '' greatest amount 
of wisdom ” is necessary to handle 
ihe-Danda. Kingship, according. to, t) the 
Hindu’. politioal theorists; degenerated 


P 
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into iain yall coased to be Jogititaato 
as soon as it ceased to prom8te Dharia. 
A tyrant, Bays Manu, is deprived of his 
kingdom “together with his kith, and 
kin.” A despot, says the Mahabhagata, 
“ should be killed by his combined sub- 
jects like + mad dog." In the” Bakra: 
Niti, the people. are advised tot“ denar 
the tyrant as the ndr of Jie state.’ 


The - ue in the Hindu state, was 
not a despot The law ot the constitu- 
tion places the sovereign under the Law. 
He is also, enjóined.to oarry on the. ad- 


-ministration in accordance with the 


; í 2s 
wishes of-the ministers. He- was: 


of the state, who, in the- language of. 


Thiers,- ‘‘ reigns- but does -not govern."' 


re-e ° 
aos _gatded 88. a virtual- constitutional head 
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Secondly, the new Acts evince a clear 
tendency towards doing away with the 
distinction between legal and equitable 
‘interests, in so far as the distinction is 
at all material—namely, as determining 
the right to protection of prior against 
subsequent interests in the land. The 
creation of registrable interests by 
grouping together interests of either 
description and the introduction of the 
registration prineiple, whereby these 
registrable interests are required to be 
registered as land charges in order to 
obtain protection against a subsequent 
conveyance of the legal estate are 
indications pointing to that conclusion. 
W hile the registrable interests have been 
thus dividede into unregistered or un- 
@rotected and registered or protected 
interests, *. the registrable 
interests have in their turn been further 
classified into minor and over-riding 


registered 


interests, respectively—meaning there- 
by. those protected interests which are 
only capable of being over-ridden under 
certain conditions, and those which will 
prevail under all circumstances. It is 
efairly to bf expected that in future this 
registration ;prineiplé, will bring in ` its 
sweep all the. remaining interests, 
whether legal or ‘equitable, “and wë 


shall then have a new distinction in 
place of the old, namely, between 
registered over-riding interests and 
registered minor interests, or, in other 
words, a distinction between interests 
which will always retam their priority 
against all subsequent interests, and 
those, which will attach to the land only 
so long as they are not over-reached by 
a subsequent interest under specified 
conditions 


Re Novice 


As we have seen already, Ss. 198 and 
199 of the Law of Property Act, 1825, 
‘contain important provisions relatmg to 
notice. ‘Thus registration of any regis- 
trable interest under the Land Charges 
Act of 1925 operates as actual notice 
thereof to all persons and for all pur- 
poses connected with the land affected. 
Similarly, the existence of any non- 
registered registrable interest will not 
Operate as notice to any subsequent 
purchaser of land, even though actually 
known to such purchaser. 


_. The said Aot further introduces pro-, 


visions restricting the enquiries which a 
purchaser may make into the title of 
the vendor in an open contract, that is 


o 
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to say, a contract for the sale of land, 
` which merely fixes the price but does 
not disclose the length of title of the 
vendor In such à contract, the pur- 
chaser’s right to insist on proof of title 
or of the length of title varies according 
to the nature of the interest contracted 
to be sold. But the purcheser usually 
insists upon the vendor’s shewing title 
for the statutory period, which, before 
1926, was fixed at 40 years The result 
was that he was deemed in every case 
to have constructive notice of any 
equities, which he would have discovered 
if he had investigated title for the full 


period of 40 years, even though in that . 


particular case, his mght of investigation 
might have been -negatived or restricted 
to a shorter period. ~ 

` Now, by S 44 of the L.P. Act, 1925, 
the statutory period of title has been 
reduced from 40 to 80 years; and by 
8. 48 of that Act, it has been enacted 
that the purchaser shall not be deemed 
to have notice of anything which he 
might have discovered, had he made 
‘enquiries beyond those, which under 
any particular open contract, he would 
be entitled under the law to make, 
unless he does in fact make such 
enquiries. 


Re ASSIGNMENTS OF EQUITABLE ^ 
INTERESTS IN LAND AND IN 
PERSONALTY 


Assignments of equitable interests in 
pure persomalty are governed by the 
erule in Dearle vs. Hall, which states 
that the prioyty of competing assignees 
of such interests is to be determined 
by the order in which: they ‘happen: to 


give notice of their indivilual Sssign- 
ments to the debtor. š ) 
S. 187 of the L.P. Act, 1925, now 


extends this rule also to equitable inter- 


“ests in land, so that their priority wil 


henceforth? depend upon the priority of 
notice given by the successive assignees 
of such interests e By S. 188* of the 
same Act, provisions have been made 
for the appointment of trust corpora- 
tions for the specific object of receiving 
the notice spoken of. And it has been 
further ordained by the said section 137 
that the notice must be in writing and 


that.it should be given to the followings * 


via , (1) ın every case, to a trust cor- 
poration or, if there be none, then (2) 
(a) If there is a settlement or trust for 
sale, to the trustees of the settlement 
or for sale; (b) If there is no settle- 
ment or trust for sale, to the estate- 
owner; and (c) in any other case, to 
the trustees or other persons, to whom 
the assignor is entitled to look for pay- 
ment. S. 188 of the L.P. Act, 1925, 
in addition requires the trust corpora- 
tion to maintain a register of notices. 
It is quite apparent that Parliament 
thereby aims at setting up what is 
almost a system of private registrations 


He MORTGAGES 


The Law of Property Act of 1925 has 
made important alterations in the law 
of mortgages,—which may be treated 
under appropriate heads. 


(i) New forms of mortgage a 


We have seen that gince 1925, all 
mortgages affecting the. legal estate will 
have tó be created by sub- -demiseg, 80 
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that ¿he dorea and nee of the 
mgrtgagecs” will have legal estates in the 
land. Accordingly, the second and sue- 
ceeding mortgages, which were only 
equÉable mortgages under the old law. 
have been converted into legal mort- 
gage’. The law has also’ created a new 
form of. legal charge, ie., one by way 
of legal” mortgages,-@all otis charges 
affecting the legal estate having been 
declared equitable. This legal charge is, 
in its incidents, the same as a legal 
mortgage by sub-demises 


(i) Priorities : 


This change has not been of much 
practical importance, as both legal and 
equitable mortgages affecting legal 
estates (subject to an exception men- 
tioned below) have come to be regulated 
by the same statutory rules in regard 
to the question of priorities as between 
competing mortgages, wherein alone 
the distinction between legal and equit- 
able interests would make any differ- 
ence, I 

The rules regarding priority of com- 
peting mortgages have been radically 

` altered by the introduction of the prin- 
eple of registration Under the new 
system, atl puisne mortgages will have 
to be registered and, if not registered, 
they will not bind a subsequent pur- 
chaser of the legal estate. Further, as 
between successive registered mortgages, 
they will rank in order of their dates of 
registration. The same rule will also 
apply to all charges affecting the legal 
eestate, whether they are legal or equit- 
able. 

Now, the mofigages excepted from 
the operation of this rule are the legal 

se 


9—49L 


"first-mortgage anf equitable mortgages 


by deposit of title-deeds, —both of which ` 
are protected by title-deeds being in the 
possession of the ‘mortgagee. Accord- 
ingly, the registrable mortgages and the 
charges will include only the second and 
successive mortgages of the legal estate 
and charges by way of legal mortgage 
and all other charges affecting the legal 
essate The result therefore is that 
except the first-mortgage and mortgages 
by deposit of title-deeds, all other mort- 
gages and charges affecting the legal 
estate will have to be protected by regis- 
tration and accordingly, the legal estate 
will lose much of its importance as 
affecting the security of mortgagees. 

As for- mortgages socured by deposit 
of title-deeds, the fact that they are not 
required to be registered does not matter 
much, for they are, m fact, usually 
protected against subsequent legal 
estates, which the registration rule aims 
at. As we have seen before, they will 
be governed by the old rule of notice 
regulating priorities. Now, since a pur- 
chaser has the legal duty to investigate 
title for 80 years, he will require the 
production of the title-deeds, and m 
doing so would get notice ‘of the mort- 
gage. It would thus appear that there 
was no need of protecting them by regis- 
tration. Accordingly, the purchaser of 
& legal estate (which includes a legal 
mortgage) will still take subject to a 
morigage by deposit of title-deeds, for 
iv will be seldom that he had no noticc 
of the same ‘The net result o? the new 
provisions may be summarised as follows 
that all mortgages will henceforth be 
protected either by deposit, of .title-deeds 
or by registration and bends there 15 
little or no scope for the application of 
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the doctrine of eonstrhotivë -notice in 
' these cases. 

The recent legislation has reduced 
légal interests into ‘a fee-simple and s 
term of years and has declared all re- 
maining interests in land to be equitable 
interest Further, the new Acts have 
extended the rule in Dearles vs Hall 
(which formerly applied only to equit- 
able interests in personalty) to equitable 
interests in land. Accordingly, as 
regards mortgages and charges affecting 
these equitable interests in land, priority 
as between the holders of competing 
interests will depend upon priority of 
notice given to the person entitled under 
the law to receive it. The new law has 
also made provision regarding the giving 
of notice. d 


(ii) Tacking : 


S 94 of the L P. Aet, 1995, als 
alters the law relating to tacking but it 
does- not affect any priority acquired by 
tacking before 1926 It thus provides 
that where & prior mortgage is made 
expressly for the purpose of securing 
further advances, the mere fact of regis- 
tration of a subsequent encumbrance is 
not fo be deemed to be notice to the 
prior mortgagee This means that a 
prior mortgagee can in such cases gain 
priority over subsequent mortgages, 
whether legal or equitable, in respect 
of his further advances by tacking 
Except to this little extent, tacking has 
been abolished, so that there cannot 
be any tacking now by & person other 
*;han the prior mortgagee, and, here 
again, if the eprior mortgagee at the 
time of his mortgage says nothing about 
further advances, the prior mortgagee 
e 


. ° 
also will ge entitled. tq tach the 
same. Thes wo see that even where 
tacking is allowed, it depends on the 
form of the mortgage and not upon any 
superiority attributed to the legal estate. 

° ° ` 
(iv) Consolidation : ° 
° i ° 
The existing law®as to consolidation 
is re-enacted and the right of consolida- 
tion is not affected by the new legisla- 
tion. ' 


(v) Trusts affecting mortgage debts. 


. 8. 118 of the Law of Property Act,” 
1925, further lays down that a purchaser 
dealing with the mortgagee or the mort- 
gagor after 1925 will not be affected by 
notice of any trusts affectmg the mort- 
gage-debt This is designed to keep off 
the title of such trusts. Before 1926, a 
purchaser, when he had notice of such 
trusis, would.require, for his own pro- 
tection, that the beneficiaries should 
also join in the actual conveyance and 
so the old system of purchase was a 
lengthy and expensive business. This 
defect has now been overcome, for even? 
if the purchaser doeg get Aotice of the 
trusts, he shall not be concerned with 
them. š 


(vi) Rights of the mortgagor and of the 
mortgagee ` 


The rights of the mortgagor and of 
the mortgagee remain much the same 
as before. Questions of foreclosure, 
redemption, sale and the likè are sub- 
stantially unaltered by the new rules; 
only it has got to be remembered that 
when a mortgagee of land sells yyder 


e "p 


his power ef gale, he "e convey the 
fe&-simple to the purchaser,*free from 
the mortgagor’s equity of redemption 
‘and èll other equitable rights that might 
be existing subject to the mortgage. 
The fortgagor will have als much the 
same rights as before but will have the 
advantage -of th® legal estate being 
vested m him stead of a mere equity 
of redemption.- 


(vit) Devolution : 


The legal estate in fee-simple as well 


e ,08 the equity of redemption of the 
mortgagor will now descend to his per-, . I 


sonal representative. On the death of 
the mortgagee, the term will also vest 
tn his personal representative 


(vi) Transfer of rights: 


A mortgagor can convey the legal 
estate m fee-simple to another subject 
to the mortgage terms But he cannot 
thereby get md of his personal hability 
unless the mortgagee agrees to release 
hun. 
* Similarly, a mortgagee can transfer 
his mortgage He can new do so by 
eed, instead of by conveying the legal 
estate and assigning the benefit of the 
mortgage-debt as he used to do under 
the old system. 

It 18 no longer necessary for the mort- 
gagee to reconvey the land when the 
mortgage is paid off. He will now have 
simply to sign a receipt for the mort- 
gage-debt on the mortgage-deed 

° 


(iz) Forms of mortgage : 


. 
After 1925 a legal mortgage of land 
heldeén fee-simple can only be created 
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either by (a) a lease of the land for a 
term of years subject to a proviso for i 
cesser of the term or redemption; or 
(b) a charge by de&d expressed to Be 
“ by way of legal mortgage.” 

Copyholds having been converted into 
freeholds by the new legislation, mort- 
gages thergof must be made in the same 
way as above Mortgages of leaseholds 
can no longer be made by assignment. 
They are to be made by way of sublease 
for a term of years less by one day than 
the term vested in the mortgagor or by 
a charge by deed expressed to be by 
way of legal mortgage. 

All these mortgages are to be regis- 
tered as_land charges under the Land 
Charges Act, 1025 

Submortgages must be made by a 
grant by the mortgagee of a term shorter 
than held by the mortgagee In other 
respects, 15 will be carned out in the 
same way as before. 


(x) Hzuitable mortgages . 


We have seen that all second and 
subsequent mortgages of land, which 
were only equitable mortgages before 
1928, have now become legal mortgages 

Morigages by deposit of title-deeds are 
unaffected by the new law and they 
will still remain equitable mortgages. The 
protection against unregistered equitable 
interests given to purchasers of legal 
estate does not apply to them and so 
these purchasers will take subject to 
them unless they had no notice thereof 

All charges affecting the iand except 
those created by way of legal mortgagee 
are equitable charges. Agthough mort- 
gages by deposit of title-deeds do not 
require registration, equitable charges 

. 


must be registered as land charges under 
* the new law or else they will lose their 
protection against any subsequent con- 
Veyance of the lega? estate. 


COoNOLUSION 


e° 
Here we conclude our brief revigw 
of the relevant provisions of the Property 
Acts of 1925 as bearing upon the rela- 
tionship of legal and equitable interests. 
Judging from the policy of the new legis- 
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lation, it may be regarded m a Wappy 
sequel to fhe great enactment of 1878. 
If the Judicature Acts of 1878 may, be 
looked upon as the first step towaigs a 
fusion of law and equity, by amiga: 
mating the* dual system of administer- 
ing the same, the Property Acts of 1925 
may be described ag dhother distinctive 
step towards achieving the very object 
so inaugurated by Parliamént i in the year 
1878, in that it has gone & great way 
in obliterating the -distinction between 
law and equity ~dltogether. 


HN ROMAN LAW AND HINDU LAW: 


° A COMPARATIVE STUDY 


° Aru, CHATTERJEE, B.A. 


e Third-year Class 


“ Hindu Law," says Mayne, “has 
the oldest pedigree of any known system 
of jurisprudence, and even now it shows 
no signs of decrepitude. At this day it 
governs races of men, extending from 
Cashmere to Cape Comorine, who agree 
in nothing except their submission to it.” 
Roman Law also comes down to us from 
the hoary past, and its influence is still 
Telt in the common law of all modern 
European states. According to the 
Hindu view the law issues from a source 
superior to the King. And so alto 
“ there are abundant indications of the 
tenacity with which the Romans clung 
to the idea that their law was of divine 
origin." As the Judicial Committee of 
the Privy Council said in Sri Balusu vs. 
Sri Balusu? all the old text-books and 
éommentators‘ of Hindu Law “ are apt 

mingle religious and moral considera- 
tions, not being positive laws, with rules 
intended ‘for positive laws.” Similar 
intermingling of law with religion 18 
also to be found in Roman Law. Thus 
m the so-called laws of the Kings 
(Leges regie) and the Twelve Tables 
we find rules for sacrificial observance, 
and regulations about the disposal of the 
dead intermingled with laws about suc- 


1 Mackintosh, Some Aspects of Romsn 
Law, p. 5. 
2 LLR. 22 Mad. 308, 
so 


cession, property and legal proceedings 
generally 
But similarity between these two 


systems of law 1s not confined to these 
broad general features alone They aro 


‘analogous to each other also in details 
` It will be my endeavour in this article 


to compare and contrast these two 
ancient and great legal systems in a 
brief compass 

Slavery is an institution common to 
both Hindu and Roman Law In Roman 
Law it is defined to be a condition in 
which one man is subject to the owner- 
ship of others ? The siguification of the 
word wą according to Katyayana is 
'" voluntary surrender of oneself Lo 
another by a free man.’’* But this was 
not the only way in which a person 
might become a slave under Hindu Law 
Manu enumerates seven lands of slaves: 
(1) a captive m war, (2) one who offered 
himself in slavery for subsistence, (8) one 
born of a slave woman, (4) one bought 
from a former master, (5) one received 
as a gift from a former master, (6) one 
inherited from the former master,. and 
last of all, (7) one made slave by legal 
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punishment.’ Narada wmeludes in a 
longer hst one who is rendered a slave by 
attachment to a slave girl, and one who 
Sells himself. It ig to be observed that 
the above enumeration includes all kinds 
of slaves that are mentioned m Roman 
Law except the incensus (one whose 
name did not appear in the gensus roll) 
and the ungrateful libertin: (freed men). 
Emancipation from slavery was easier 
in Hindu Law than 1n Roman Law. The 
position of a slave under Hindu Law was 
undoubtedly better than that m Roman 
Law. Roman masters had power of life 
and death over thew slaves. The slaves 
under Roman Law could never marry, 
nor could they acquue property Of 
course their position was much improved 
durng the Empire when a series of laws 
were passed for the amelioration of the 
deplorable condition of slaves. In Hindu 
Law we find nothing like power of hfe 
and death of the master over his slaves. 
Manu subjects to limitation even the 
right of the master to moderately chas- 
tise his slave. Although a slave could 
not acquire property for himself, his 
iormer property did not pass to his 
master. A man could sell or transfer his 
slave but if he sold an innocent female 
slave against her wish he was punished 
unless he acted under extreme distress " 


5 MARE SERİ] qea: aranea] | 
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` Manu, VILI. 299-300. 
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This shows that Hindu ` L&w df not 
regard slaves as mere chattels but as 
human beings having feelings and senti- 
ments A : 
Coming to paternal relationship we 
find that Patria potestas in Romane Law 
differed ongmally very little from 
dominica potestas e The sense ef owner- 
ship was there, put it was limited by 
natural feehng The father could sell, 
expose, or pus to death his children Of 
course, the condition of ihe son was 
much improved’ during the Imperial 
regime According to Hindu Law a 
father has only a limited power of, 
ehastisement.* Although originally a 
gift or sale of a son had in all probabihty 
been allowed, all that was left to the 
father later was the right to give b8 
son in adoption when he had more than 
one son. A Roman father had a right to 
control his sons’ marriage. No such 
rght is given to the Hindu father by 
law On the-other hand m Hindu Law 
so early a lawgiver as Apastamba recog- 
nised that the free consent of the bride- 
groom is an essential factor of a happy 
marnage. In the early Roman Law 
whatever a filius familias "acquired, he 
acquired for the paterfamilias. What 
ever rights he acquired—be they rights 
of ownership or obligatory rights—vested 
not in him, but in his father During the 
Empire the fihus familias acquired an 
active proprietary capacity According 
to the law in Justinian’s time, the only 
person from whom the filius familias was 
unable to acquire anything for himsel* 
was his father  Whatevere a fihus 
familias received from his father, remain- 
ed in the ownership of gs father, even 
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though the latter might ite him to 
disposf of the’ propery (peculium pro- 
fecticium). But even ' the utmost relax- 
ation of the Roman patria potestas left 
it fawampler and severer than any analo- 
gous institution of the modern world " 
(Mare) In Hindu Law, on*the other 
hand, the power qí a son to acquire for 
himself Was very ealy recognised, al. 
though other members of the ‘family, 
and especially the father, had, under 
certain circumstances, a right to claim 
& Share in the property so acquired ? 
Besides, the gon in the Mitakshara school 
acquires from the very moment of his 
birth an interest in his father’s property, 
which gives him, in the case of ancestral 
property, a right to demand for partition 
and obtain a separate allotment free from 
any control of the father By a peculiar 
rule in Roman Law the father was made 
liable for the delicts of the children. 
but he could evade the liability by sur- 
rendering the person of the delinquent 
to the injured party This practice be- 
came obsolete in the time of Justinian 
who disapproved its application to child- 
ren although m the case of slaves a 
qimilar rule still applied. Nothing of 
this primitive, barbarity i is to be found in 
Mindu Law. 

Accordigg to the early Roman Law a 
marital union was not complete unless 
the husband obtained the manus mariti, 
ie, ' absolute power over the person of 
his wife " (Sohm). An ugor in manu 
stood legally, by virtue of the manus, a 
member of the husband’s household (a 
sua), ' filiae familias loco’ Her relation 

ewith her hesband as regards her person 


and her property was the same as that 
° 


9 Ben, Hindu Jurieprudence, Pp 259-60. 
oe 


between a father and a son. The hus-. 
band had full authority to chastise his 
wife. and in some cases even to kill her, 
just as he might kill gr chastise his child, 
As regards the power of the husband over 
the property of the wife, i$ was the same 
as that of a father over the property of 
his son, so ‘that whatever the wife ac- 
quired, she $equired for her husband, and 
if fhe had had any property before her 
marriage, such property passed in its 
entirety (per universitatem) to her hus- 
band by the necessary operation of law. 
The wife’s delictual liabilities had the 
same effect as those of a filius familias, 

e., they rendered the husband liable to 
a noxal action If the husband was un- 
willing to take the consequences of the 
delict upon himself it was open to him 
to surrender his wife into the manctpium 
of the plaintiff, the wife being thereby 
placed servae loco. 


Though manus had once been a neces- 
sary accompaniment of all recognised 
marriage, at the time of Gaius and long 
before. it became a mere accessory. the 
absence of which in no way affected the 
validity of a marriage. During the 
Empire informal “free” marriage 
definitely superseded marriage with 
manus In Justinian’s law the rule was 
that a marriage covld be concluded bv 
any declaration of concensus, the con- 
nensus in order to be operative was to 
be carried into effect at once by means 
of an actual commencement of matri- 
monial cohabitation. The entire law of 
conjugal relationship acquired a different 
aspect, the principle of subordination | 
was replaced by the principle of equality, * 
husband and wife came to be regarded as 
partners But it should be observed that 
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és change was brought about by a relax: 
ation of the marital tie. 


The position of a wife under Hindu 


Law appears to have been much better 
‘While Roman Law gave the husband the 
power of life and death over his wife, 
Hindu Law only allowed moderate 
chastisement 1° The husband could in no 
case desert a faultless wife 4 The hus- 
band could not dispose of the wifee by 
gift or gale ?? Coming to the proprietary 
rights of the wife, we find the following 
extract in Sabara’s commentary on the 
teventeenth aphorism of Jaimini?: ‘‘The 
wife is entitled to wealth earned by the 
husband and vice versa Hence sacrifice 
must be performed by both jointly, be- 
cause if one of them is unwilling to per- 
form it the gift cannot be valid. . . ."' 
The wife's right seems to have deterior- 
ated in the period of the Smritis (Manu ° 
' Whatever is acquired by the wife be- 
longs to the husband ") But subse- 
quently her position was considerably 
improved. She was allowed to hold 
separate property, which she could 
alienate at her will, and which would be 
liable for her debt. She had also the 
right of inheriting property from some of 
her relations although such right was 
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subject to miny limifations.. There 3 
a text of Apastamba giving*the right of 
co-ownership to the wife similar to "the 
above extract quoted from Sabara. Mitak- 
shara points out that such right a co- 
ownership was not absolutely nominal. 
It is due t$ the recognition of thiseprin- 
ciple that no the*t can, be imputed to the 
wife if she spends her husband*% money 
on occasions of necessity, or for charity; 
and it is by reason of this principle that 
& wife can claim an equal share when 
the husband voluntarily distributes his 
property among his sons.’ Thus we see 
that Hindu Law allowed greater personal 
freedom and larger proprietary rights ic 
the wife than Roman Law. 

Let us next discuss the position of 
women in general Both under Roman 


"Law and Hindu Law women were rele* 


gated to a position of subjection and de- 
pendence  '' The comparison, however, 
cannot be pushed any further. The law 
regarding tbe perpetual tutory of Roman 
women differs m its purpose and effect 
from the rules regarding the dependence 
of Hindu females. the aim of the 
texts regarding dependence of Hindu 
women was to preserve their chastity and 
to protect them from vice; ; ‘put the mani- 
fest reason of the perpetual tutory in 
early Roman Law was to put, it out of 
the power of women su: juris to dispose 
of any part of ther family estate to the 
prejudice of their gens without its co- 
. did the dependent 
condition of the Hindu woman disqualify 
her from exercising independent control 
over her own property; in other words, 
she was not prevented, by regson of her z 
dependence from performing any Juristie 


operation. Nor 
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act (&g., cdntract of sale or loan) with- 
ouf the concurrent auctoritas of the 
guardian According to Roman Law, 
ôn tle other hand, mght down even to 
the classical period, every woman, 
whether minor or adult, who*was not in 
patria potestas pr. manu mariti, was on 
account of her sex sypjected to the guar- 
di&nship of a, tutor and was thus in- 
capable of binding herself by any transac- 
tion and from concluding any juristic not 
without the concurrent auctoritatis inter- 
positio of her tutor.” 15 
Manu says, of course, of women: 


e , Their fathers protect them in childhood, 
their husbands in youth, their sons in- 


age. A woman is never fit for independ- 
ence ''!* Those who cite this passage as a 
proof of abject servility and dependence 
of Hindu women will find 16 difficult to 
reconcile it with other texts of the same 
lawgiver Thus, says he: “ Where 
females are honoured, deities are pleased; 
where they are not honoured, no religious 
rite bears its proper fruit; that family 
perishes in no time where the female 
members pass their days in sorrow, it 
ever prospers where they do not ‘Blessed 
ts that familf in which the husband is 
glways pleased with his wife and the 
wife with her husband.” 17 The same 


15 D. N. Mitter, Position of Women in 
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sage says elsewhere: “ The good fortune . 
of the family resis in them, for they 
keep up the line; all honour is due In 
them; they are the Tights of the house. 
hold; between the females and the for- 
tunes of the household there is no dis- 
tinction.” 18 Dependence of the Hindu 
women, therefore, does not mean any 
degradation, it is only meant to protec: 
them, weak as they are by nature, from 
the trials and turmoils of the world Ir 
has indeed very httle in common with 
the perpetual tutelage of early Roman 
Law In early Roman Law women, 
being themselves under  guardianslup 


..could not be appointed guardians of them 


own children. But in Hindu Law there 
are texis giving the mother the right oí 
guardianship next to the father And in 
the Mithila School the mother was pe- 
"erred as a guardian even to the father 1° 


There is no menton of Wills in our 
Smritis “° But there are," as Mayno 
says, “ somo texts of the Hindu sages 
which contain the actual germ of a will 
and which are capable of bemg deve- 
loped into a complete testamentary 
system.’’ However that may be, there 
can be no reasonable doubt as to the 
fact that testamentary instrumente, in 
the sense in which Enghsh lawyers use 
the expression, were unknown in ancient 
Hindu Jurisprudence. In this respect 
there is, no doubt, considerable diver- 
gence between Hindu Law and Roman 
Law But there is much similarity be- 
tween the two systems of law regarding 
the rules relating to intestate succession 

- o 
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The scheme of succession according to 
' the Twelve Tables is that the property 
will go first (1) to the sui heredes, then 
(2) to the prozimus agnatus (nearest 
agnates) in default of sui heredes, and 
last of all (8) to the gentiles in default 
of the agnates Hindu Law follows 
roughly the same scheme. Aesuus heres 
is a child or grandchild in the potes{as 
of the deceased who on his death became 
sur juris. It is stated in the Institutes 
of Jusüman that the sw heredes are 
considered owners of the inheritance in a 
certain degree even in the life-time of 
the father (Inst, Lib II, Tit xix, 2). 


The position should be compared to that. 


accorded to sons in Hindu Law Not 
to speak of Mitakshara which recognises 
the principle of acquisition of ownership 
by birth, even Dayabhaga recognises the 
son's right in the father’s property durmg 
his hfe-time by imposing limits on the 
absolute discretion of the father in distri- 
buting the ancestral property in any way 
he likes to the prejudice of his sons It 
should also be -observed that just as 
under Roman Law grandchildren could 
not be regarded as sui heredes unless 
their father had ceased to be suus heres 
by death or otherwise, so also under 
Dayabhaga a grandson cannot inherit 
with his uncles unless his father has 
died or been otherwise incapable of in- 
heritance. Then again, the preference 
of agnates over cognates in the scheme 
of succession is common in both the 
systems of law The Twelve Tables did 
not at all recognise any right of the 
cognates to inherit. Praetors recognised 
their right but only in default of . an 
agnate (except, in the case of a Bonorum 
possessio .unde- liber). It was only at 
the time of Justinian that the distinétion 
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between a cognate and an engnaiff was 
abolished dhee for all. Coming to Hiru 
Law we find that under Mitakshara, 
which is the older school, no cokpaté 
except a daughter's son could succeed m 
preference fo an agnate But Dayabkaga, 
which is undoubtedly: the -later school, 
made room for mang cognates im the list 
of hems by introducing the ingeniotis 
Pinda theory Another common feature 
in both the systems of law is the exclu- 
sion of women from inheritance unless 
admitted by -virtue of special texts or 
enactments There is a text of Baudha- 
yana which says: '' Devoid of prowess, 
und incompetent to inherit, women are 
useless '' ?' On the authority of this 
text the commentators accept the general 
principle of exclusion of women fron? 
inheritance, and explain away the contra- 
dictory cases of succession of the widow 
and certain other women by pointing out 
that they take under special texts. 
Turning to Roman Law, we find that 
according to the interpretation which was 
put on the lex voconia the only female 
agnates who were, at a later time, held 
entitled to inherit ab mtestato were the 
consanguinae, or agnatic fisters of thé 


r 
deceased ? ° i 


Coming to the law of T'hingg, we find 
that in the Institutes of Gans and 
Jusiimian the right of property "or 
dominion is not defined at all. - In Hindu 
Jurisprudence we find that Srikrishna 
Tarkalankara, following the established 
explanation of the Shastras, says that 
the word property signifies fitness for free 
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disposg] 3% Jf :we compare this with 
Augtin’s definition, we shall be surprised 
td.see how closely the old Hindu defini- 

taon yesembles that of the great jurist 
Manu enumerates seven means of ac- 
quisitiot of wealth, viz., imheritance, 
gain, purchase, conquest, application 
(amia), amploymeSt of work, and accept- 
artes of gifts from proper persons To this 
list Gautama adds occupatio (fiag), find- 
ing of treasure-troves (afta), agriculture 
and commerce. Many of these means 
are enumerated as means of acquisition 
of ownership in Roman Law. Let us 
consider some of these. In Roman Law 


. ` . . D - 
occupatio is one of the “ original ’’ modes... 


of acquiring ownership This is same 
ns tags in Hindu Law which, accord- 
weg to Viramitrodaya, signifies the appro- 
priation of previously unappropriated 
property ^ Manu says  '' Those who 
were versed in the ancient lore regarded 
this earth as the wife of its first king 
Prithu, and they declared that the field 
belonged to him who reclaimed it and 
the (hunted) animal to him whose arrow 
struck it down '"?* In this sloka Manu 
seems to ascribe the ownership of the 

uncad animaj to the man whose arrow 
= it dowh no matter en whose land 

e game was kuled This 1s exactly the 
afs or find- 
ing, of treasure-trove is im Roman Law 
ineluded under occupatio According to 
Roman Law half the treasure goes to the 
finder and the other half to the owner 
of the land in which it was found In 


case in Roman Law 


92 qafta aeaa ente | 
23 - Viramitrodaye, 1.-18. 
94 Mann, IX. 44, "cm, qu 

eo 


s é . 
° bons LAW AND HINDU LAW: A COMPARATIVE STUDY 48 


Hindu Law xt is jmd down that if the 
finder be other than a Brahmin, the king 
will give one-sixth to the finder and take 
the rest himself, TA Brahmm ma? 
retain the whole with himself.] Coming 
to conquest (faf&w) as a source of ac- 
quisition of wealth we find that Romun 
Law regarded the property of the enemy 
as ges nullus, liable to be dealt by the 
conquering party in any way it liked 
Tkus even private property was not im- 
mune But Hindu Law regarded con- 
quest as an independent source of acqui- 
sition of ownership, which need not be 
explained by any legal fiction Further, 


. os Srikrishna ‘Tarkalankara distinctly 


says, a king by his conquest acquired only 
the right of receiving revenue from the 
subjects ‘of the conquered country * 
AA is also a source of acquisition of 
ownership Thus crops of a field or of- 
spring of a domestic animal belong to 
the owner of the field or the ammal 
unless there has been some previous 
agreement to the contrary. This corres- 
ponds to the accessio of Roman Law 
Let us now deal with two most im- 
portant modes of transferring ownership 
—sale and gift In Hindu Law delivery 
of possession was not absolutely neces- 
sary to constitute a vahd gift ** But 
according to Roman Law property could 
not be transferred without traditio Ac- 
cording to both Hindu and Roman Law 
sale was not completed and property did 
not pass from the seller to the buyer 


25 watery afs matena faa 
nataas — ratfwe-pris-arartete eee. 
gajas- ga aafaa weta: F- 
ania eate: | 

96 Sen, Hindu Juneprudence, p -70. 
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until the price was p&id, except in the 
case when there was an agreement be- 
tween the vendor and the vendee to the 
fontrary. But Roman Law recognised 
a contract of sale as distinguished from 
a completed sale, whereby if the object 
of the contract was specially determined 
article the purchaser had to pay the full 
price in case the article was accidentglly 
deteriorated even though it was not 
delivered to him at the conclusion of the 
contract. Similarly he was also entitled 
to all the advantages which might accrue 
and be attached to that thing” In 
Hindu Law a mere verbal agreement 
could not preclude the owner from deal- 
ing with some other intending purchaser. 
But the case was otherwise when the 
verbal agreement was accompanied by 
earnest money; in that case the default- 
ing purchaser would forfeit the earnest 
money and a seller refusing to sell would 
have to return not only the earnest money 
but also an equal sum as compensation 25 
These provisions are identical with those 
of the Roman Law as modified by 
Justinian 

Coming to Law of Prescription we find 
that in early Roman Law possession in 
the case of immovables, over a penod of 
two years and, in the case of all other 
things, over a period of one year, was 
recognised to be a mode of acquiring 
ownership In the time of Justinian the 
law was modified In his law, ownership 
in land was acquired by possession for 
ten years inter praesentes and for twenty 
years inier absentes, ownership ot 


27 Bohm, Institutes of Roman Law, p 101, 
e 
28 Yajnavalkya, II..62; aleo Vyasa and 
Viramitrodeya. 


4. b wi 
]. 
` . 
movables was acquired ip three ears. 
This modified law of prescription bqgrs 
a close resemblance to the law of pres: 
In a text(bear- 
ing upon the question Yajnavalkya says 
“ He who gees his land being enjSyed by 
a stranger for twenty years, his personal 
chattel for ten years,¢without gsserting 
right, ices them "3 The 
followmg two important points of differ- 
firstly, the 
period of time in the case of movables 


cription m Hindu Law 


his own 
ence are to be noted: 


was shorter under Roman Law, and 
secondly, the Hindu Law did not allow 
the rule of prescription to operate against 
an “absent owner absolutely ignorant of 
the adverse possession. 

One word more and I shall finish. ^Ac- 
cording to Sir Henry Š Maine the penal 
law of the ancient communities was not 
the law of crimes, it was the law of torts 
This is true of Roman Law wherein 
offences which we are accustomed to 
regard as ergne were treated as torts, 
and gave rise to an obligation or vinculum 
juris and the redress for such offences 
But the observa- 
tion of the learned jurist does not at all 
hold good in the case do ee 


lay in compensation 


in which the punishmert of crime 
occupied a more prominent place tha 

compensation of wrongs Thus defama- 
tion of women was regarded as a crime 
whereas assault on a woman was regard- 


ed both as a tort and as a crime.?? 


99 TOSI Sari fat fea | š 
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I have been approached to contribute 
a short article to the Magazine on the 
Assam Agricultural Income Tax Act. I 
do so with pleasure. I propose however 


to confine myself mainly to one or two 


points which created some little stir 
during its passage through the Legisla- 
I desire to add that the views 
herein expressed are not necessarily my 
personal views. 

Taxes on agricultural income are a 
Provincial subject, being No 41 in the 
Provincial Legislative List—List II of 
the 7th Schedule of the Govt of India 
Act, 1935. Bihar was the first province 
to legislate with a view to tapping this 
Assam followed suit 


ture. 


source of revenue. 
ome time lager No other province ap- 
[^ to wr an made amy move in this 
irection although there is not a single 
province Which does not deplore the 
meagreness of its resources. It is use- 
less to speculate as to the reason why: 
8 cynic was heard to say that mspite of 
the surging waves of democracy, the 
landed interests are still a power to be 
reckoned with. 
While the distribution of powers be- 
e tween the Centre and the Provinces was 
under discussion at the Third Round 
Table Conferend I led a deputation on 
behalf of Assam to Sır George Schuster. 


1939 


Rar Bawapur P C. DvrT, o. E. 


. 
Advocate-General, Govt of Assam 


then Finance Member of the Govt of 
India Sir Edward Benthall very kindly 
cffered his good offices Among other 
things, I pressed that the 
should be given power to tax the agn- 
cultural mcome which was then exempt 
I knew 


Provinces 


from income tax m this country 
what l was talkimg about A report 
appeared in the Press and I got a thun- 
dering letter fom my old friend Mr 
E S. Roffey who represented the plant- 
ing interests m the Arsam Legislative 
Council He demanded to know why I 
had made such a preposterous sugges- 
tion as was certam to antagonise the 
powerful landed interests, particularly the 
Tea Indusiry. He particularly referred 
to the strong resentment expressed by 
Sir Walter Smiles who was once a lead- 
ing Planter in Assam and at the time a 
Member of the British Parliament I 
had thought of possible reactions and 
was not wholly unprepared for this re- 
buke 


say what one might, agricultural income 


I wrote back pointing out that, 


was certain to be taxed sooner or later 
and that I certamly thought that the 
Provinces should have that power rather 
than the Centre which in fiscal matters, 
was notoriously irresponsive to provincial 
feeling The Provinces would then be 
free to choose their own time and the 
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lines of legislation suitfible to their needs. 
To Sir Michael Keane, who was then the 
Governor of Assam and with whom the 
Yemindars had lodgéd a strong protest 
against my suggestion, I made the same 
answer It is now admitted on all hands 
that the only tax that can bring enough 
to save Assam from virtual bankruptey 
is the tax on agricultural income — Ib is 
estimated that this will yield an annual 
revenue of 25 lakhs of rupees Many 
consider this to be an under-estimate. 
As to the incidence of the Agricultural 
Inzome Tax, in Bihar where there is no 
Tea Industry, the burden will fall on the 
Zemindars who derive huge incomes from 


agricultural lands, while m Assam where l 


only the two districts of. Sylhet and Goal- 
.para are permanently settled, there are 
not more than half a dozen Zemindars 
whose income exceedg a lakh of rupees. 
Assam however has its great reserve of 
wealth in Tea which yields enormous 
profits and it 19 on the Tea Industry 
that the burden will mainly fall This 
accounts for the stiff opposition offered 
on their behalf. E" 

Opposition to the Assam Agricultural 
Ineome Tax Bil mainly came from two 
quarters, viz , the Zemindars and the 
Tea Industry. 

I do not propose to elaborate the objec- 
tions of the Zemindars. Shortly these 
were— 

(a) that the jamas of ther estates 
which were in the nature of a tax, having 
been permanently fixed, no fresh burden 
could be put on them, and 

(b) that any additional burden in the 
shape of Income Tax would be a viola- 
tion of the solemn pledge given to their 
predecessors-in-interest at the time of 
the Permanent Settlement. 


on y 
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This controversy is almog ‘as qd. as 
the Permanent Settlement itself and, so 
much has been said on both sides in 
recent years that everyone is familiar 


. with the opposmg points of view | will 


only pointeout that the controvdtey has 
been authoritatively set at rest by the 
decision of the Privy Council in, the case 
of Probhat Chandra Barua vs Emperor 
(A I R 1980, Privy Council, 209) 
Their Lordships agreed with the views 
expressed by Ghose, J , in the following 
passage in his judgment:— 

“ There was no promise or engage- 
ment of any description whatsoever by 


_ which the Government of the day sur 


rendered their right to levy a general 
tax upon incomes of all persons irreg- 
pective of the fact whether they are 
Zemindars with whom the Permanent 
Settlement was concluded or not” 

This decision can only be upset by 
legislation which in the present temper 
of the country is unthmkable 

How the British Parliament reacted to 
the prevailing feeling in this country 
may be gauged from the Instructions 
issued’ to the Governors and the Gov- 
ernor-General in their resgective Instr 
ments of Instructions Thess a] 
ments had to be placed in draft befor 
both the Houses of Parliament and ap- 
proved by them. In Paragraph XVII of 
the Governor's Instrument, ıt is pro- 
vided that the Governor shall not assent 
to but reserve for the consideration of 
the Governor-General “ any Bill which 
would alter the character of the Perma- 
nent Settlement," while the Governor- 
General by Paragraph XXYIl of hse ` 
Instrument is directed to reserve for the 
signification of His Mffjesty's pleasure 
“any Bill passed by a Provincial Legis- 


h oix! 


latureennd reserved for his consideration, 
which would alter the character of the 
Permanent Settlement." As no Bill 
becomes law unless assented to by His 
Majesty or on his behalf, no alteration 
of thf, character of the Permanent 
Settlement will be possible without His 
Majesty's concum®nce. How far this 
wil operate as a protection to the 
Zemindars remains to be seen. That the 
Parliament did not consider the Perma- 
nent Settlement ag¢-sacrosanct for all 
time to come will be evident from the 
fact that the Governor’s Instrument, 
Paragraph XVII, further provides that 
if the introduction of such a Bill requires 
previous sanction under the Act “ Our 
Governor shall not withhold that sanc- 
Won to the introduction of the Bull.” 
Paragraph 872 of the Joint Committee’s 
Report explains this attitude in reveal- 
ing terms I extract the relevant 
portion below :— 

'* We do not dispute the fact that the 
declaration as to the permanence of the 
Settlement, contained in the Regulations 
under which it was enacted, could not 
have been departed from by the British 
fcr we ; long as that Govern- 

ent was ın” effective comtrol of land 
evenue. But we could not regard this 
fact as involving the conclusion that it 
must be placed beyond the legal com- 
petence of an Indian Ministry res- 
ponsible to an Indian Legislature, 
which is to be charged, inter alia, 
with the duty of regulating the land 
revenue system-of the Province, to alter 
the enactments embodying the Perma- 

enent Sett¥ement, which enactments, 
despite the promises of permanence 
which they contin, are legally subject 
(Boost other Indian enactment) to 
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repeal or alteratión. Nevertheless, we 
feel that the Permanent Settlement is 
not & matter for which, as the result of 
the introduction of Pfovincia] Autonomy’ 
His Majesty’s Government can properly 
disclaim all responsibility We recom- 
mend therefore that the Governor should 
be instructgd to reserve for the signifi- 
catjon of His Majesty's pleasure any 
Bill passed by the Legislature which 
would alter the character of the Perma- 
nent Settlement." 

As to the Tea Industry, they did not 
pretend to be opposed to the principle of 
taxing the agricultural income, but would 


rather welcome this as a means of aug- 


menting the Provincial revenues What 
they were sticking out for was some sort 
of concessions to be made to them in 
view of the peculiar difficulties of thar 
position. To understand their point of 
view ib is necessary to know certam 
things There are in Assam more or less 
1,100 Tea Estates, nearly two-thirds of 
which are owned by the Sterling Com- 
panies, 1 e., Companies incorporated in 
the United Kingdom with a Sterling 
capital and private individuals resident 
therein Most of the tea produced m 
India 1¢ sold in the United Kingdom 
where agricultural income ıs Hable 
to be taxed. Profits from its sale aro 
therefore assessed there to mcome tax 
The English income tax system imposes 
the hability on the basis of residence 
irrespective of the country from which 
the mcome may be derived. With the 
introduction of the Agricultural Income 
Tax ın Assam, the Sterling Companies 
and other residents in the United King- 
dom will be taxed twice over on ihe 
same income. It is from this double 
taxation that they asked for relief. It 
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was difficult not to “sympathise with 
them That they would be hard hit no- 
body doubted; that they would deserve 
Some relie? was alg nob denied. Any 
difference that existed was as to who 
should grant the relief and in what shape. 
The Finance Member of the Assam 
Government, who was in charge of the 
Bill, offered to negotiate with the Gov- 
ernment of the United Kingdom to try 
and secure the needed relief for them. 
But mere assurance would not satisfy 
them and they strongly insisted on the 
incorporation m the Act itself of a pro- 
vision similar to Sec. 49 of the Indian 
Income Tax Act, 1922, which provides 
for reciprocal relief in cases of double 
taxation To this the Government of 
Assam was unable to agree. 

The history of Sec. 49 will be found 
interesting On the 81st October, 1919, a 
Royal Commission was appointed to 
enquire into the Income Tax (including 
super-tax) of the United Kingdom in 
all its aspects One of the questions 
which the Commission felt pressed to 
take up related to ‘‘ the grievance of 
Double Income Tax within the British 
Empire ” 
within the Empire are being charged to 
income tax both here and in a Dominion 


‘“Some incomes arising 


and are therefore taxed twice over for 
purposes which are, very largely, pur- 
poses of the Empire as a whole ” They 
therefore deputed a sub-committee of 
their Members to confer with the repre- 
sentatives of the self-governing Domin- 
ions. The terms of reference to the sub- 
committee were—'' To consider what ar- 
rangements with the various Dominions 
are practicable in order to ensure that 
any existing hardship arismg from the 
imposition of Double Income Tax within 


T a 


the Empire may be remedied.’ » India 
was represented by Sır James Meséon, 
K.C 8 I. 

The Committee was of opinion , that 
‘‘ having regard to the essential homo- 
geneity ofthe Empire, there if an in- 
equity in requiring a tax-payer to make 
two contributions of iftcome tax towards 
what must certainly in part be a commfon 
purpose, viz., the well being of the 
British Empire and that this imequity 
should be remedied " It therefore 
made the following recommendation :— 

“ Firstly, that in respect of income 
taxed both in the United Kingdom and 


. any Dominion there should be deducted 


from the appropriate rate of the United 
Kingdom income tax (including super- 
tax) the whole of the rate of the Dominion 
income tax charged in respect of the 
same income subject to the limitation 
that in no case should the maximum rate 
of relef given by the-United Kingdom 
exceed one-half of the rate of the United 
Kingdom income tax (including super- 
tax) to which the individual tax-payer 
might be liable; and secondly, that any 
further relief necessary in order to confer 
on the tax-payer relef ounting in a 
to the lowereof the HER one ‘om 
Kingdom and Dominion) should 
given by the Dominion concefned ”’ 
These proposals were accepted by the 
Government of the United Kingdom and 
embodied 1n Sec. 27 of the Finance Act, 
1920, (10 and 11 Geo 5, C. 18). Sec 
49 of the Indian Income Tax Act, 1922 
was enacted “to implement the bar- 
gain arrived at.” The net effect of the 
arrangement is that where dh income ise 
liable to taxation both m the United 
Kingdom and in India f should pay only 
at the highest rate leviable in either 


sa qp 


countey. “If the Indian rate of Income 
Taf and Super-tax combinefl is less 
than half the rate in the United King- 
dom, the Indian revenues will incur no 
loss. Loss will accrue only if, owing to 
any alferation in the rates, he Indian 
.rate is more than half the English rate 
and ıt would merfily be ihe amount by 
which the Indian rate exceeds half the 
English rate. An example will make the 
meaning more , clear Suppose the 
United Kingdom rate is 4as 6p. and 
the Indian rate in three successive years 
i8 288, 2as. 3p., and 2as 6p., respec- 
. fively. Although the combined rates of 
the United Kingdom and India in those, 
years will be 6as. 6p., 6as 9p., and 7as., 
the assessee will not in any case be 
required to pay more than the United 
Kingdom rate, 1 e., 4as. 6p., being the 
higher of the two rates leviable in either 
country. The Indian rate bemg less 
than half the United Kingdom rate in 
the first year and just half of 16 in the 
second, India wil have to contnbute 
nothing towards the relief of the assessee 
in those two years The whole of his 
relief will come from the United Kangdom 
oe will Bape to refund balf ıts rate, 
.6., 2a8. 8p In the third year however 
he Indian rate is higher than half the 
United Kingdom rate. The United 
Kingdom will refund half its rate, ie, 
2as. Bp. and India "wil be called upon 
to contmbute 3p. (as. 6p.—2as. 8p.) 
towards the agsessee’s relief. The net 
rate at which the assessee will have to 
pay will be the higher rate payable m 
the United Kingdom. Any alteration in 
* the rates payable in either country will 
have its corresponding reaction. Whether 
the rates can De manipulated to the 
anngyance or loss of either country, 


7—49L 


°. THE ASSAM AGRICULTURAL INCOME TAX ACT, 1989 4y 


: . " , 
experts in finance alone can say. I have 


spoken of refunds because the tax at 
the appropriate rates has to be paid 
down in both the @ountries before re? 
bates can be claimed. 

Let me.now come back io the Tea 
Industry and the bearmg on it of Sec 
49 Under, the Indian Income Tax Act, 
agycultural mcome as defined therein 1s 
exempt from its operation The ques- 
tion whether the income from the sale 
of tea is agricultural income, pure and 
simple, had been considered by the Gov- 
ernment of India from time to time But 
owing to divergence of opinion among the 
successive legal advisers to the Crown, 
they reframed until 1919 from assessing 
the profits of tea gardens to income tax 
In 1920, for the first time, the profits of 
the Killing Valley Tea Company, Lid, 
were assessed On objection by the 
Company, the Board of Revenue referred 
the question for the decision of the 
Calcutta High Court under Section 51(1) 
of Act VII of 1918, corresponding to 
Sec 66 of the present Act (11 of 1922). 
The case is reported in IL R. 48 Cal. 
161 The Company contended that the 
profits from the sale of tea were agricul- 
tural Ómeome within the meaning of ihe 
Indian Income Tax Act, while the con- 
tention on behalf of the Secretary of 
State (who in such references is 1mplead- 
ed as the Opposite Party) was that tho 
processes employed to make tea ready 
for the market were such as to amount 
Ther Lordships held 
that the entire process was a combma- 


to manufacture 


tion of agriculture and manufacture and 


that consequently income tax could be, 


levied on such portion of the profits of 
the Company as did not fall within the 
They also re- 


definition of agriculture 


° 
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ferred to the fact tat although the 
Indian Income Tax Act had given power 
to the Central Board of Revenue to 
rescribe the mafner by which the 
taxable income should be arrived at, 
when the income was derived in part 
from agriculture and in part from busi 
ness, no rules had so far bgen framed. 
As a result of the decision in the above 
mentioned case, rules have since been 
framed, under which the income derived 
from the sale of tea grown and manu. 
factured by the seller was up to the 
year 1927 computed as if it were income 
derived from business and 25 p.c of 
such income was deemed to be the in- 
come liable to income tax. At the time 
there was in addition a duty levied on 
ihe export of tea which also went to the 
Centre. In 1927 however the export 
duty was abolished and the percentage 
yaised from 25 to 40. This increased 
percentage still holds good. There is 
thus double taxation to tho extent of 
40 p.c of profits and under the provision 
of Sec. 49, the Tea Industry gets the 
appropriate relief It may be stated 
here that in the United Kingdom the 
entire profits from the sale of tea are 
elassed as agricultural income 

What the Assam Agricultural Income 
Tax Act has done is to provide for taxing 
the remaming 60 pe of the profits as 
ugricultural income. To this the Tea 
Industry does not ostensibly object but 
they contend that as this quota will also 
he taxed in the United Kingdom the 
Assam Act should provide for reciprocal 
relief in respect thereof as in Sec 49 
et the Indian Income Tax Act. Tea is 
produced not only in India but also in 
many other countries. Any fresh burden 
on the Indian tea will only make it less 
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able to stand competitiog ‘and may 
ultimatelys drive it out of the werld 
market. That would be a first class 
calamity to Assam which owes so much 
of its prosperity to this industry. . There 
is considersble force in this, but the con- 
tention on behalf of the Government of. 
Assam 1s that it is th8 United Kingdom 
that should supply the needed reliéf 

The import duty which she levies on 
indian tea entering her borders is all that 
she can legitimately clum. Indeed this 
Ja all she gets from the non-Empire 
countries which export tea to her shores 

Levy of an additional charge on the 
Indian tea by way of income tax would 
rather savour of extortion. The tea is 
produced on Indian soil with Indian 
labour and India should have the firsé 
clam on its profits. If the capital 
comes from outside, the capitalists get 
a handsome return in the shape of 
dividends; indeed, many of them have 
already covered their capital many times 
over. 

There is one other pomt which is also 
stressed in thig connection The prin- 
ciple of Dominion relief on the lines of 
Bec 49 may m certain gircumstance 
result in an anvidious distinction a] 
made between the assessees resident i 
the United Kingdom and those resident 
in Assam. For, while the latter’s con- 
tribution to the Provincial Exchequer 
will always be at the full rate leviable in 
the Province, the former would in con- 
ceivable circumstances contribute much 
less. For instance, on the supposition 
that the United Kingdom rate is 8as. and 
the Assam rate 2as. Op, tHS assessees € 
resident ın Assam will contribute at the 
full rate of 2as. 6p. whfle those resident 
in the United Kingdom will only contri- 
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bute gt the pate of la 6p., the balance 
of ,la. being refunded to.them as 


Dominion relief. This sacnfice is 

demanded in the name of the unity of 
° ; 

Imperial interests “‘ our con- 


ceptiow of the British Empirg’’ is '' the 
sharing of common burdens, the common 
"interest in the well-being of every part 
ofthe Empire, and tfe desire for circula- 
tion of capital within „ther Empire ”’ 
To this demand, the. treatment of 
Indians in many parts of the British 
Empire is & complete answer. If reci- 
procity is to be the test of Imperial 
unity, let the Empire show the way by 
feciprocating Indian sentiments 


I need also mefition that when relicf 
1s not granted in a Dominion in respect 
of the payment of the United Kingdom 
Income Tax, a certaim deduction 1s allow» 
ed in the following year m estimating 
the income for the purpose of the United 
Kingdom Tax. 

Sec 27 of the Finance Act 18 a stand- 
ing offer io any Dominion which would 
accept reciprocity on the basis therein 
laid down. Assam has declared her 
mind Whether she will ever reconsider 
her attitude future alone can show. On 
the present rates, reciprocity would cause 
ber an annual loss of revenue variously 


. estimated at from 8 to 8 lakhs 
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HABEAS CORPUS AND EXTRADITION "i 


Patrr PABAN CHATTERJEE, M.A, B.L. 


Advocate, High Court of Calcutta š 


One of the leading characteristics of 
the English constitution is the right to 
personal freedom or the power of free 

-movement without imprisonment or 
restraint, unless hy due course of law 
In other words, no subject of His 


Majesty is to be punished, imprisoned _ 


or coerced except for a breach of the 
law proved in a legal manner before an 
ordinary tribunal. When the hberty of 
a subject has been infringed, he has 
several legal remedies to obtain redress; 
and the writ of habeas corpus is his 
principal remedy for false imprison- 
ment or illegal detention It is a high 
prerogative writ which existed at 
Common Law from very early times in 
England; and it was rendered more 
actively remedial by the Statute of 
Charles II. If the cause of his deten- 
tion is found msufficient, the prisoner 
is set at liberty, or released on bail; or 
when in the case of treason or felony 
he is kept in custody, he is entitled to 
be put on trial at the ensuing sessions. 
In cases of emergency, such as serious 
riot or rebellion, the Habeas Corpus Act 
is suspended, and the writ is refused 
for the time being. 

The power of issuing a writ of habeas 
corpus ad subjiciendum (that you have 
athe body and submit to whatever the 
judge or Cows awarding such writ shall 
direct) belonged to the Supreme Court 


e 
at Calcutta; and in the Great Wahabi 
Case,* which created an extraordinary 
sensation and commotion throughout 
India at the time, the question whether 
such writ could be issued in India at 
all or whether the powers of the 
Supreme Court at Calcutta had beer 


` ` @o-extensive with those of the Superior 


Courts at Westminster, was raised and 
was argued at great length 


e. 

Norman, J —Do you mean to assert that 
if a man was taken out of Calcutta 
and then transferred into the 
custody of a neighbouring zemin- 
dar, that in as much as the Court 
has no power to issue writs against 
residents in the muffasil to bring up 
prisoners who are wrongly arrested 
there, the Queen's writ would not 
go against the zamindar thu 
illegally detaining thë prisoner? | 

The Standing Counsel (Mr. Paul)— 
certainly assert that. It'is well to 
talk of the Queen’s writ; but this 
18 & Court the jurisdiction of which 
is limited. 

Norman, J.—I have yet to learn that. 


In Stallmann’s Case,t which turned 
on the legality of an arrest under Indian 
¥In the matter of Ameeı Khaa, 6 Bengale 
Law Reports, 892. 


1 In the matter of Rudolf Stallmana, I L. R. 
89 Calcutta 184. 


ee. 


Extradition Act ‘Woodroffe, J., who pre- 
sided "ab the Special Bench, pointed out 
that “ıb must be shown clearly that 
g supreme right such as that to habeas 
corp&a or to directions of the nature of 
that wait has been expressly (if that be 
possible 1o Legislature) taken away." 

The writ of hagas corpus, in a proper 
case, puts an end t$ the imprisonment 
or detention itself, ond the ongimn of 
this writ is to be found im the right 
claimed by the Enghsh Kings in the 
Middle Ages, to supervise the adminis- 
tration of justice m them realm. The 
King could issue an order requiring any 
‘man, who kept a subject of the Crown 


im prison, to produce the prisoner in" 


person and explain the cause of his de- 
tention Soon it came to pass that 
the King’s Courts granted such writ as 
a matter of right, and determined what 
was a valid return to the writ. But 
the practice of arbitrary imprisonment 
gradually grew up, and it became more 
and more difficult for ñ subject to 
secure the protection of this wnt In 
the case of the five knights who refused 
to contribute to the forced loan levied 
by Charles I and who had been impn- 
oned by thd mere order of the King 
nd the Privy Council, the Court de- 
cided that '' by special command of the 
king " was a sufficient answer to a 
writ of habeas corpus. 

Lord Chief Justice Coke’s reverence 
for the Common Law prevented him 
from acceding to the Stuart theory of 
royal supremacy ; 1n the case of Commen- 
dams, he openly resisted the attempt of 
the King to interfere with the busmess 
of the Courts, But he was dismissed; 
and the Stuart Judges, failing to appre- 
ciate the circumstance that the consti- 
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tution was founded not upon law nor 
‘upon any pre-conceived theory, but 
upon unwritten understandmgs and 
conventions that „have 
gradually, were unable by the decisions 


grown Uum 


in constitutional cases—probably right 
in strict law—to afford to the subject 
adequate protection against admunis- 
trative imprisonment. The lawyers 
employed by the five kmgh:s suid that 
every prisoner had a night to be tred 
or liberated on bail, and that unless a 
cause was shown, that 1s to say, unless 
a charge was brought 
there was nothing on which he could 
be tred. The lawyers for the Crown 
answered that when the safety of the 
State was concerned, the King had been 
always allowed to impriron without 
showing cause. The Judges held that 
there was valid ground for imprison- 
ment and sent the five knights back to 
prison This momentous decision in the 
Five Knights’ Case placed the liberty 
of the subject absolutely at the discre- 
tion of the executive, and about fifty 
years later the Habeas Corpus Act ot 
1679 was passed to remedy these abuses 
resulting from the sundry methods by 
which the Crown had evaded the rule 
requiring the issue of writs of Habeas 


against hin, 


Corpus 

Tn the Wahabi Case just mentioned, 
Mr Anesty, counsel for 
who was confined under Regulation III 
of 1818, applied for a wnt of habeas 
corpus in the Crown side of the Caleutta 
High Court on August 1, 1870; and 
Mr Justice Norman, after hearing the 
able and exhaustive speech Mr 
made, granted a Rule nisi on the Super-, 
intendent of Alipore Jail o show cause 
why a writ of habeas corpus should not 


the prisoner 


Anesty 
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issue On the returm of the Rule the 


Advocate General (Mr Graham) and’ 


the Standing Counsel (Mr Paul) ap- 

peared to show capse. 

Norman, J.—Is the writ of habeas 
corpus & prerogative writ? 

Mr. Anesty—It is called a prerogative 
writ in Bushell’s and Darnel’s case 

Norman, J.—I cannot find “any autho- 
rity; but I think the King hag a 
right to see whether his subjects 
are wrongly confined 

The Advocate General—The objection 
that the Regulation and Acts affect 
the prerogative of the Crown is a 
mere confusion of terms 

Mr. Anesty, whose address to the 
Court constituted a monument of learn- 
ing and forensic skill, and whose com- 
manding, copious and sonorous eloquence 
remains unsurpassed in the annals of 
notable trials in India, contended that 
the Regulation affected the unwritten 
law whereon might depend the allegiance 
of the subject; and therefore it could 
not have the force of law. 

For six days, arguments on the Rule 
nisi wore advanced; and Mr. Anesty m- 
sisted that the Indian Legislature ex- 
ceeded its power in enacting the Regula- 
tion, which he said, was contrary to 
Magna Charta The Advocate General 
replied that the Great Charter was never 
introduced into India and that there is 
nothing in the Regulation to make it 
malum m se. 

Norman, J.—You say that the English 
law and therefore Magna Charta 
was never introduced in the muffa- 
sil. Was not Carta introduced in 

e Calcutta? I 

Advocate Gemeral—The Courts might 
administer English law as the law 


LA <a 


2. 9 
. ç e 
of the forum, but there is nothing 
ners gen 
to show that the natives of Ingla 
are entitled to it as a matter of 
substantive law The 
rights of subjects are occasiofally 
taken away in the United Kingdom 
° 
by Acts suspending the Hé&beas 
Corpus Act. In endia, instead of' 
passing partic@lar enactments, the 


ordinary 


legislative body framed one general 
law to be used by the executive 
according to the exgencies of the 
country. |. — 

Mr Justice Norman held that the 
Charter gave power to the Court to issue 
writ of habeas corpus from the time 


` when the Supreme Court was first 


established, but he considered he was 
not justified in issuing such writ in this 
particular case. Mr. Anesty then imme- 
diately applied for a writ of mainprize, 
which, he said, was the only remedy 
left to his client, when the writ of 
habeas corpus had been refused *; and 
he submitted that talang for granted 
that some charge would be preferred 
against his chent, the writ of main- 
prize would issue requiring that unless 
good cause be shown, the prisoner should 
be released from custody Wn his givin 
security of two maimpernors for his ap 
pearance Mr. Justice Norman held 
that the writ of mdainprize was one 
which issued only on the Ordinary or 
Common Law Side of the High Court 
of Chancery m England, and that the 
powers of the Court of Chancery as a 
Court of Common Law to issue such 


e 
*In the matter of Ameer Khan and an ap- 


plication for the writ of, mamprize, 29th 
August, 1870 
e 


writs güd "nqb appear to have been con- 
feryed on the Supreme Court of Calcutta. 

The writ of habeas corpus figures 
largely “m extradition; and the English 
Extradition Act requires the Magistrate 
when sénding a fugitive criménal to pri- 
son to inform him that he has the right 
“to apply for a wfit of habeas corpus. 
Extradition 18 an exception to the pre- 
valent Common Law doctrines of right 
to hberty and of locality of crime; and 
the Court in England would immediate- 
ly release a man arrested for a crime 
committed in a foreign country, unless 
it appears to the Court that extradition 
proceedings are in progress. Crime is 
local in 1ts commission, local in its legal 
effect, and local in its punishment, and 
extradition is the act of sending & per- 
son accused of a crime to a foreign 
jurisdiction where it was committed. 
Usually ıb is the subject of mter- 
national treaty; and extradition is 
neither asked for nor granted where no 
treaty exists There is no Common Law 
doctrine of extradition; and conven- 
tions have been entered into by England 
with various foreign countries for the 

pprehension gnd extradition of persons 
be with¥particular gffences. The 
Sle question, on habeas corpus in ex- 
tradition, eis the alleged unlawfulness 
of the custody and the Court 1s en- 
titled, on a habeas corpus, to review 
the Magistrate's decision not in the 
sense of entertaimmg an appeal, but in 
the sense of determining whether there 
was evidence enough to give him juris- 
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. 
diction to make the order for commul- 
tal; and the ground on which habeas 
corpus can be successfully mamtained 
is that the committal order was made 
without junsdiction and was illegal 


In the Stallmann Case, where the pri- 
soner was arrested in pursuance of a 
telegram from the Imperial Chancellor 
of Germany requesting that the prison- 
er be detained in custody m accordance 
with the terms of the Extradition Treaty 
between England and Germany, the 
question before the Court was whether 
or not the mere issue of the warrant of 
surrender deprives the High Court of 
its inherent jurisdiction to examine on 
habeas corpus the legahty of the de- 
tention and to determine the propriety 
of the statutory acts upon the perform- 
ance of which the validity of the warrant 
depends Asutosh Mookerjee J. ob- 
served that it was not necessary for the 
Court to go into the question whether 
it can issue a writ of habeas corpus in 
extradition cases m India, in as much 
as the case was one under Sec 491 of 
the Criminal Procedure Code which 
empowers the Court to give directions 
of the nature of a habeas corpus and 
the Court would enquiré whether the 
prisoner under the Indian Extradition 
Act has been legally detained. He held 
that the Court's jurisdiction m that 
matter had not been taken away mere- 
ly because the Government of India had 
already issued a warrant for surrender 
under the Indian Extradition Act. 
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An accused person having been duly 
tried in accordance with the provisions 
of the Code of Criminal Procedure and 
found guilty, the question of imposing & 
suitable sentence upon him arises and 16 
is incumbent upon the Court to deter- 
mine what that sentence should be 


In our Code o? Criminal Procedure we' 


have the following sentences, viz., (1) 
capital punishment or death sentence, 
` (2) transportation, (8) imprisonment 
either rigorous or simple, (4) fine 
and (5) corporal punishment, vig, 
whipping. 

In recent years ali over the civilized 
world there has been a strong tendency 
to adjust the punishment to the charac- 
ter of the criminal rather than to the 
objective nature of the crime It is 
this idea of the adjustment of the 
punishment that is known as the indi- 
vidualisation of punishment in Crimino- 
logy 

In order to properly understand and 
appreciate the meaning of this indivi- 
dualisation, one must clearly realise the 
object of punishment. Our ideas about 
Crime and punishment have changed 
and advanced a good deal since Manu 
and Moses, Justinian and Alfred gave 
ther laws to the world. We have 
outlived the days when practically no 
distinction wgs made between cununa 
and dellta and when the so-called 
punishments were regulated by ideas o£ 


e 

private revenge and adjusted by the 
slate with reference to the status and 
position of the complainant and the ac- 
cused in Society “We have only lately 
begun to realise that there is a cultural 
value. every system of Criminal Law 
and that thera is a definite object and 


- purpose behind every punishment in- 


flicted by the Society upon the Criminal 
After all there is no gainsaying tha the 
object, and the primary object, of afl 
penal law is the preservation of the 
Society and this Society includes the 
Criminal unless the Criminal has shown 
by his conduct and character that ho is 
wholly unfit to live as a member of that 
Society. A thorough and scientific 
study of the nature and determinants 
of Criminality 1s engaging the serious 
attention of some of the best scientists 
and jurists of the day afd it is bein 
gradually realised that the treatment 
Crimes and Criminals can be no more 
machine-like and indiscriminate than 
the treatment of a malady by a doctor 
of medieine.* Absolute repression is no 
longer regarded as the sole and self- 
sufficient remedy in the treatment of 
Crimes, just as calomel and blood-let- 
ting are no longer considered by medical 
science as being effective in all possible 
diseases. It is obvious that &he criminale 
*D: Healy, '" Present-day Aims and Me- 


thods in Study:ng the Offínzsr," Journal of 


Cmminology, Vol. IV, p. 204. 
oe ` 


"iw qb ^ 


ig ag much &y unit of the social organism 


` as the judge or the legislator ox the com- 


plainant He cannot and indeed must 
not be treated as a moral laper or a 
paria& to be cast away beyond the pale 
of a civil Society. If we dq that, we 
will Relp-in sapping and undermining 
the very foundations of our Society. 
The so-called classica system, based as 
it is upon repression of the criminal, 
has been given a trial for several cen- 
turies and has been found to be hope- 
lessly wanting. It has not been ablé to 
accomplish the avowed object of penal 
law, viz., the preservation of law, and 
order in the Society. Statistical reports 


show that not only the number of crimi- “~~ 


nals but what is more to be regretted, 
the number of recidivists also are ever 
oh the increase in Europe, America as 
well as in India, and the question which 
Baron Casopalo propounded long ago, 
viz., the principle on which the legis- 
lator bases his system of punishment 
still remains unanswered by the repro- 
sentatives of the classical school. It 
will not be right, of course, to suggest 
thut the present day penal system alone 
is responsible for the undoubted increase 
deg numbef of criminals and recidi- 

is; there have been other and potent 
factors at work beside, viz., the Econo- 
mic distress of the lower etrata of the 
society and the political upheavals oi 
the nations of the world—the loosening 
of the age-old moral bounds and the 
system of god-less education in vogue 
everywhere in the world—the march of 
the so-called civilisation and the in- 
satiable greed of the capitalist and the 
"exploitation of the labour. To my 


mind, however, the most important and ' 


the most potent factor has been the in- 
S=w-491, 
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discriminate and ‘mechanical treatment 
of the criminals by the classical scheol 
of Penologists. How does the classicul 
jurist ` know, for ihstance, that six 
months or a year in jail is a sufficient, 
effective and proper punishment in all 
cases of thefts, and seyen years in all 
cases of argon or rape? What is tie 
Tatio decidend: in these matters? As 
Garofalo so forcibly asks 
“ where has he (the classical jurist) 
found hig eriterion, his thread of guid- 
ance m this labyrinth? * " One 1 
forced to admit that the so-called classi- 
cal penal system is based upon no prin- 
ciple whatever and that the punishments 
meted out to the offenders are wholly 
arbitrary and fanciful and more often 
than not, guided by wholly unregulated 
rational prejudices and sentiments; 
thus, for instance, German Law imposes 
a heavier penalty for decitful offences 
than for violent ones without assigning 
any reason whatsoever.t As a matter 
of fact, the classical jurists never gave 
us any definite idea as to the object of 
punishment and consequently their 
penal system has degenerated into & 


Baron 


system of private revenge or revenge 
in a somewhat more presentable garb. 
The ordinary and the orthodox classifi- 
cation of the theories of punishment, 
as Dr. Holmes points out, is into (i) the 
retributions theory, (ii) the preventive 
or deterrent theory and (ii) the reforma- 
tive theory. It must be pointed out at 
once that the last two kinds have not 
found much favour with the Europeau 
jurists generally, saturated as they are 


* Garofalo's 
p. xxx. 
+ Wohle, Philosophy of Law, p 200. 


Crumnology, 


` 


^ 
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with Kantian and Hegelian Absolutism. 
These jurists seem to think that tha 
relation between Crime and Punishment 
‘is‘absolute and ‘hutomatic and - hat 
punishments, on that account, must be 
always proportionate to the objective 
gravity of crimes—although, of coure, 
they are not at all cleargas to this 
matter of proportion. As a matter cf 
fact, this sense of proportion must ulti- 
mately resolve itself into a matter of 
personal equation. Again, as to the ob- 
jective gravity of crimes, it must be 
conceded, that it is very much a matter 
of personal opinion. To my mind, 
there is no reason as to why we should 
always regard an act of murder being 
objectively graver than, for instance, an 
act of brutal rape. Hegel expresses this 
idea in his well-known, but little under- 
stood, quasi-mathematical formula, that 
wrong being the negation of right, 
punishment is the negation of that nega- 
tion, or retmbution, while Kant imports 
his categorical imperative into his theory 
of punishment and denies the propriety 
of punishment for any ulterior object 
(such as prevention or reformation) other 
than punishment itself,* because & man 
should be treated not as a means to an 
end but as an end unto himself. Al- 
though the Kantian and the Hegelian 
school of thought is known as the sub- 
jective school, it is easy to see that the 
difference between that school of thought 
and the objective school as represented 
by, amongst others. Bentham, Sir 
James Fitzjames Stephen, Dr. Holmes, 
and Lord Justice Darling is merely a 
verbal one. In order to supply 8 prac- 


° 
* Kant's Philosophy of Law (Translated by 
Hastie), pp. 195-96. 


tical criterion for the kind end degree of 
punishment, Kant's theory of 'blee- ` 
worthiness ' will have to fall back upon 
the objective gravity of Crisheg—the 
criterion for the measure of punishment 
proposed by the objective school. The 
basic principle of the objective School 
appears to be that since desire of 
vengeance is inflate and inborn ein 
human nature and that as no legislation 
is possible on an ideal and maginary 
state of things, the law not only wisely 
does, but that it ought ‘to make the 
gratification of revenge an object. "The 
State merely steps into the shoes of the 


„victim, takes up the cudgel on his ' 


behalf and regulates the vengeance, 
which otherwise would have been un- 
regulated and unbridled, in the name pf 
law and order Sir James puts this idea 
in his usual direct and -blunt manner 
thus: ‘‘ the Criminal law stands to the 
passion of revenge in much the same re- 
lation as marriage to sexual appetite.’’* 
In this connection I would also invite the 
attention of the reader to the observa- 
tions of Lord Justice Darling + which, 
though neither sound philosophy nor 
good Logic, are eminenjly readable 

It is not possible, wit the mis À: 
this short thesis, to enter into any 
detailed criticism: of the approved and 
classical view T shall very briefly indi- 
cate my objections in broad outlines. 
The first and the most fundamental ob- 
jection against the classical, view' is 
that 16 wholly ignores the subjective per- 
sonality of the delnquent—it confines 
its attention solely to the objective act 


` * General Vu of the Crimmal ‘Law of 
England, p. 99. , e ^7 
` t Impression. 


. 
viz , the Crigne:itself The distinguish- 
ed dtalian jurist Beccaria, writing in 
1764, illustrated this view-point by a 
very py illustration. Two persons are 
robbed on the same mght by two differ- 
ent robbers—one of whom is,a habitual 
criminal and the other 1s not of the same 
‘amount. | Does ite make any the least 
difference to the two @actims? Is it any 
satisfaction to’ one of the victims to 
know that he has been robbed only by a 
first offender? The answer, of course, 
18,0lear. He urges, therefore, that in 
8s much as the injury inflicted by the 
two different criminals is exactly the 
fame, they should be punished exactly 


in the same manner The State has no ` 


business to discriminate between the 
two criminals—and the punishment 
must be determined strictly with refer- 
ence to the character of the crime—that 
is to say, the injury inflicted upon the 
Society—regardless of the personality 
of the crimmal At the first blush, the 
position would appear to bé quite logical 
but-as I shall point out, it is defective, 
because it is too logical It seems to 
regard human beings, as mere algebraic 
units, and their highly complex actions 
mbodying a (variety of motives and 
urposes. as mere abstractions. It is 
very easy, of course, to supply a penal 
system on this supposition but the re- 
sult will be, ag, 16 has been, a complete 
failure Even as a system, preferring 
to be. able.to make adequate reparation 
to the victim—be it an individual or 
the Society—at cannot succeed in as 
much as the victim is always inclined 
to take a pore serious view of his in- 
jury than the judge is likely to take. 
I do not underestimate the importance 
of an equality of treatment but what I 
a 
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do say is that it®%s neither right nor 
proper to perpetrate gross injustice un- 
der the cloak and cover of a fictitious 
equality Beccaria’semost forcible ob.e 
jection against a differential treatment 
is that it would lead to different punish- 
ments in cases of similar crimes. To that 
my answer 1s that Beccaria looks at the 
matter front an entirely wrong point of 
view. It is impossible, without indul- 
ging in abstractions, to separate a crime 
from a criminal and we should remember 
that we are sitting in judgment not 
upon crime per se but upon a particular 
crime as committed by a particular 


I criminal It is clear that an act has no 


meaning or significance apart from the 
personality of the agent doing the act 
The simple: ilustration of the act of an 
insane person, or of an infant will make 
my meaning clear and the inconsist- 
ency and the illogicahty of the classical 
point of view will be apparent from the 
fact that the classical jurists treat the 
insane and infant as doluncapar In- 
deed, in order to be logical, the classical 
school tramples upon psychological facts 
which are at once obvious and self-evi- 
dent You really cannot judge an abs- 
traction and there is no doubt that 
crimes, apparently the same, differ from 
one another just as Leibnitz's mondes 
Let us take the wellknown case of Jean 
Valjean—the immortal creation of 
Victor Hugo. Was ıt not an unpardon- 
able error to treat him as an ordinary 
thief? Was not the punishment meted 
out to him responsible for turning a 
really honest man into a hardened 
criminal—a criminal who did not even 
scruple to rob his sole benefactor, viz .e 
the Bishop? It has beer suggested, of 
course, that Victor Hugo’s Jean Valjean 


N 
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is not a real ' persot.' Even conced- 
ing that it is not, does that fact take 
away the force of the argument ad- 
*anced here? ° 


The jurists of the classical school, in 
my opinion, in devising the penal system 
has altogether ignored the criminal’s 
point of view. Without entering into 
the somewhat knotty question of “the 
State's right to punish the criminal, it 
may be safely presumed that the said 
right is correlation to the duty of the 
State to protect all its citizens including 
the criminals, and surely it is the height 


of inequity to insist upon the right. 


without fulfilling the obligations. The 
delinquent is as much a unit of the social 
organisation as any other individual and 
he has every right to demand a chance 
and an opportunity to reform himself. 
Because a person has committed a 
certain offence, it does not necessarily 
follow that he is a bad man and it’ is 
more than possible, that given the 
right opportunity, he would reform 
himself and live the life of a decent and 
useful member of the Society But 
this demand of the criminal has always 
gone unheeded and the soulless system of 
law goes on grinding the criminals un- 
der its iron wheels with due results to 
the Society itself. Repression has not 
weeded out the criminals—they are and 
what is worse, the recidivists are ever 
on the increase. I shall not quote 
statistics here but those who are in- 


terested may be referred te the Journal 
of Criminelogy, Vol. II, p. 691 and Vol. 
VI, p 754 In our own Province, to 
take o year at random, ohe š will 
find in the Report on the Police 
Administretion of the year , 1915 
in Statement L, page xxxii, that. 
out of 11,807 pers®ns convicted in 
that year, 1,724 persons were judicially 
found to have been previously convict 
ed (1.6., 143 per cent), while out of 
these recidivists there were 948 against 
whom one ~ previous conviction was 
proved, two convictions against 828, 
three against 204, four against 1il, 
five against 67 and more than five 


against 71. In the Report for the year 


1916, the percentage: of recidivists went 
up to 152. In the [same Report, one 
finds that almost all the crimes were on 
the increase. It is unnecessary to com- 
ment on the facts and figures given 
above, they spéak eloquently for them- 
selves and form an indictment against 
the remedial and the penal measures as 
adopted by the classical school of 


. jurists. It is quite clear that the classi- 


cal system, in so far as it professes to 
prevent crimes and ref criminal 

has been an utter A uan and of 
irresistible conclusion that forces itse 

on our mind is that this unscientific and 
empirical system has got to be replaced 
by 8 more rational system, if criminal 
law 18 to accomplish ita end, namely the 


presorvation of pes and order in 
society. 
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‘Those who are 


$ 


* Mhti-social,”” as Gid- 
dings calls them, are reaching extinction 
of their social life. They are the offend- 
ers against society; they are the crimi- 
nals. A criminal from the legal point 
of view is a person whose acts, in the 
opinon of the society he lives in, at a 
particular time, are considered to be 
such as to make him suffer punishment. 
The various theories of criminality are 
baséd, according to Dr. M Hamblin 
Smith, on bad environment, poverty, 
bad heredity, defective intelligence, 
alcohol and the ‘ crime disease.’ Having 


these ideas on the foreground, it will: 


be possible for us to investigate into 
crime in relation to sex. f 

Sex is the most fundamental human 
distinctions whose importance has never 
been ignored. A healthy society is based 
on the propeg relation of soxes. Pri- 
bs noed fdr society is Genetic aggre- 

ation which is dependent on the utili- 
sation of.sex helpful to this cause. As 
the genetic aggregation completes and 
social constitution begins, the arrange- 
ment of society and allotment of duties 
determine to a great extent the crime 
committed in relation to sex. 

According to judical satistics of all 
civilized peoples, it has been found that 
women arg not generally disposed to 
crimes. But a further investigation on 
this has revealed one fact that in 
countries where female criminals are in- 
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significant 1: number, the women folk 
lead a secluded hfe. They have not to 
earn their living by toil And crime in 
those countries consist largely of offences 
against person, which, by the inability 
they suffer from their weak constitution, 
they cannot commit On the other 
hand, in countries where women com- 
mit a larger number of crimes, the 
crimes in general in those countries arc 
theft, offences against property and 
such others, which inspite of the physi- 
cal weakness, the fair sex can commit 
Moreover, in a country where female 
industrial labour is mereasing, and due 
to the pressure of economic creum- 
stances the women of the country can- 
not lead a secluded life, female crimi- 
nality has been found to increase 
Taking the cases of Italy and England, 
we find that in the former about 10 per 
cent of the criminals are females and 
in the latter nearly 20 per cent. females 
And what is striking for our purpose 1s 
that in Italy, crimes of the nature of 
personal violence constitute a majority 
of cases, whereas in England this sort 
of crime is less in number. So to draw 
a conclusion, we find that the social 
constitution and the nature of crime 
committed govern the percentage of 
offenders in relation to sex 

But so far we were considering crimes 
in relation to sex quantifatively. Turn- 
ing from quantity to quality of crime 


Cnmes of infanticide, poisoning, &bor- 
tion and such others are generally done 


by women. Comparing the figures of 


England supphed by the jail satistios , 


i& has been found that the percentage 
of crime committed by women rises a8 
high as 40 when we take info considera- 
tion these heinous crimes exclusively. 
But the general figure of crime com- 
mitted by women is only 20 per cent. 
Again, recidivism is more common with 
women than men. 
criminals, they will continue to be so 
for the future. Of course, 
explanation which will tell us that once 
women become criminals, the oppor- 
tunity for them to resort to a healthy 
persuit vanishes and compells them to 
be criminals. That females commit 
less number of crimes than men 18 a fact 
which can perplex us by no means. 
This 1s what we ought to expect. For, 
“ they are better morally." And more- 
over, there are many other factors which 
account for this. Among these the 
most obvious one is the physical weak- 
ness in women. They are practically de- 
barred from commuttmg crimes necessi- 
tating physical violence On the other 
hand, we have noted that where physi- 


Once, they become 


eal violence is not required, percentage ` 


** Females 
possess an equal amount of will to com- 
mit crime ’’ is represented m the com- 
mitment of such crimes by women as 
infanticide, poisoning, family thefts and 
such others. 


of female criminals increases 


In committing such crimes, 
no doubt they are extremely tempted. 
But every crime, done consciously isa 


-direct result *of temptation for the ful- 


filment of some desire, direct or indirect. 


it has an . 
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we shall see thai offences done by Their willingness to commit. crime is 
females are of more serious nature. more evident from the fact tnb nm máuy 


cases, if they are not the real culprits 
they are the Teal cause of crime; the 
erime is committed under their Insti- 
gation Not only that, women help 
men to commit crime in many ‘rays, 
but escape punishment because 
are not directly €onnected with the 
commitment Bands of robbers have 
with them women t> help as enticers 
and spies. In Indiar villages when the 
men are fighting, women help them by 
supplying weapons from the house to 
the place of fight. 

Some figures from the reports of the 
Bengal jails will be interesting to note. 


————————— 
1986 1987. , 
Male convicts (admit- 48,978 45,878 
ted) te 
Female convicts (ad- 
mitted J 984 897 
Shik and Hindu ue 
male) I 766 678 
Muhammadan (fe- 
male) te 178 155 
Married (female) 445 or 408 or 
45 22 u 44°98 p.o 
Unmarried , © ... | 89 or ` 86 or } 
8°96 pc 4°01 p.c 
Widow 485 or *886 or ` 
44:21 p.c 48 08 p.c. 
Prostitutes 65 or 72 or 
6°61 p.c 8°02 p.c. 











Though the figures are inadequate for 
it will 
throw some light on our investigation 


a full insight to our purpose, 


The figures indicate that ghe number, 
.of.female convicts show .a constancy. 


Though this does not, prove directly 


-that women are always addicted to par- 


they’ 
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ticvla® crnfes, it  defimtely proves 
thft under certam conditiofis female 
criminality will be of a particular 
charecter Change the conditions, the 
character and number will change. '*Per- 
contgge of female criminality falls with 
.the fallng: of percentage of women 
leading material Ife m the same country 
inf different times and when two differ- 
ent countries are considered where 
habits and customs, in addition to that 
of life led by women are different, the 
number of female criminals will be 
greatly divergent Here I might cite 
the instances of Scotland and Greece 


"where, in the former country the num; _ 


ber of females leading material hfe is 
high together with high female crimi- 
aality and ın the latter with a low per- 
centage of fémale employment together 
with a low female criminality As Mr. 
W OD. Morrison suggests—'' Resem- 
bhng man in their social activities, 
they (women) also resemble him in cri- 
minal proclivities......the more women 
are driven to enter upon the economic 
struggle for life, the more criminal they 
will become ... ....... In so fai as pubile 
opinion is fpvouring the growth’ of 
female political leagues and other 
female organizations of distinctly mili- 
tant character, it is undoubtedly tend- 
ing on the whole to lower the moral 
nature of women.” j I 
The result of material pursuit by 
women 18 represented in Bengal by the 
large number of Hindu female criminals 
as against the low Mahomedan 
Though detailed 
figures am not available which would 
help our purpose, we may draw a broad 
conclusion tha& the female industrial 
population in Bengal is almost exclu- 
* 


female criminality, 


- age are mostly Hindus. 


sively represented by the Hindu 
women. The ‘ Purdah ’ is still prevent- 
inz Mahomedan women to enter 
the modern industrfal pursuits. ° 

The Mnhomedan female popula- 
tion ‘‘gainfully’’ employed are generally 
attached to agricultural persuits. Any 
population gr a part of any population 
employed in agriculture is by nature 
less criminal Moreover the high per- 
centage of widow criminals in Bengal 
also helps us in the matter 
committed by a person between 16 io 
about 55 years of age The widows 
m Bengal between 16 to 55 years of 
For due to 
the prevalence ‘of widow marriage 


Crime is 


‘among Mahomedans, the Mahome- 


dan women whose husbands die at a 
time while they still possess the capa- 
city to bear children, are again given in 
marriage So, the widows “ gainfully ”’ 
employed are generally Hindus, and 
there is no surprise, that they will in- 
crease the female Hindu criminality. 

. Again, as the figures stand, married 
and widowed women represent almost 
the. total female criminal population 
for Bengal, The unmarried women 
represent a very insignificant part For 


` m Bengal, though women are now being 


married after they have become cons- 
cious enough to commit crimes, before 
marriage they are always dependent 
upon: their parents and such other re- 
latives and are not required to lead a 
materiel life. But the marned and 
the widowed women alone have to lead 
material lives when necessity occurs. 
In some, countries. of the West, where 
unmarned women do lead a material* 
life, criminality in unnfarried women 
1s more frequent. When the question of 
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prostitutes comes, we may be puzzled 
to find that though they lead a material 
life, in Bengal criminality m them is 
sot very high. Tyo things may be 
said in reply to this Firstly, the pros- 
titutes in Bengal constitute a very 
small part of the population and m 
the census reports only the cases of 
the registered prostitutes *are repre- 
sented, who are either not under nefes- 
sity to regorb to any sort of crime that 
will either be made public by bring- 
ing a suit by the offended person, or 
they are capable of hiding such crimes 
in their own tactful way. So the 
figures produced here tell to our satis- 
faction what we require it to say. 

‘The overwhelming influence exer- 
ased by mothers on the minds of child- 
ren is notorious ? A nation constituted 
of the offsprings of criminal mothers 
wil he criminal wholesale. The first 
crime is committed by a person when 
he 18 between 16 to 21 years of his age. 

. No mother wants with the fullness of 
hor heart that her child should be a 
criminal. But a criminal mother only 
cannot help it. Her children become 
criminals, inspite of her _ willingness 
against 16, by the influences of heredity 


and environment. Crimnal mothers are 


much more dangerous than criminal 
fathers. 

Criminality in women begins later in 
age than men and ends earlier. But so 
long as ıt lasts, it is persistent. So they 
are less capable of being sent to refor- 
matories. Once they commit a crime 
they remain criminal for the rest of 
their future. For the door to an honest 
Jiving 18 closed to them in that case, 


oT de 


which ıs not the case with "meg. Ás 
women are respected in society e.88 
mothers, so they are equally hated 
when they become bad mothers. Some 
have accounted for the crimes com- 
mitted by women as due to shame, 
€g, im case of homicide and "such | 
others But at Manipur, the killing qf 
Chauhan girls whidh existed in the 19¢h 
century and before, was for a purely 
material question and the mother used 
to take a prominent part. 


What I am aiming at so long may 
be clear by this time Due to the pres- 


^ sure of population on the means of sub- 
“sistance, we perhaps cannot help the 


growing female population taking up 
material life. But my point is that 
thgir sphere of action should be clearly 
defined. They will be & moral influ- 
ence in our schools and homes. They 
will bring spiritual death to humanity 
by their employment in factories and 
such other persuits As Mr Morrison 
says, “crime will never permanently 
decrease till the national conditions of 
existence are such that women will not 
be called upon to fight the battle of life 
as men are.” And I shall end here 
with a quotation from Mr. M. Jules 
Simon’s speech in one of the Inter- 
national Conferences of Labour held at 
Berlin which runs thus—'' The object 
we are arriving at is moral as well as 
material; it is not only in the physical 
interest of human race that we are en- 


. deavouring to rescue children, youths 


and women from excessive toil; we are 
we are arriving at is moral gs weell as 
home, the children to their mothers." 


TX DIVORCE IN HINDU LAW*  . . 


s xd = RISHINDRANATH SARKAR, M A., B.D., 
n ° Advocate, High Court of Caleta 
° e DA ; 


This topic is now the burning question 
seriously agitated by a section of the 
Hindus of both sexes and so much im- 
portance is attached to this subject that, 


, ib seems, they beheve that the salvation 


of India lies in the promulgation of a 
law providing dissolution of Hindu 
marriage. 

* Before dealing with the subject, a 
short digression will not be out of place 
here Hindu law 18 now in the melting 
pot and amateur legislators, anxious to 
gain easy notoriety, have taken into 
them heads to amend some one or the 
other of the various provisions of Hindu 
law But one should not infer that the 
writer entertains that no provision of 
Hindu law requires amendment. As a 
matter of fact Hindu law has undergone 
jgtadual changes with tbe progress of 
civilization to keep pace with the ex- 
genciés bf society The Smritis and 
Puranas were modified by still later 
Smritis and Puranas ond they again by 
commentaries and the latter in turn by 
comparatively modern commentaries and 
subsequently by text-writers and by case- 
law There are many provisions of 
Hindu law, as it stands at present, which 
certainly qure modification If modi- 
fication or new codification of any pro- 
vision be deeme@ necessary, the whole 
of it, should be taken up together, inas- 


9—401 


much as aneonsisteneies and rmperfec- 
tions may certainly creep into the enact- 
ment, should each be taken indepen- 
dently of the other 
dent on the other and thev are complexly 
interwoven. I 

A medical practitioner, who happened 
to be one of the legislators, as a digres- 
sion to his usual avocation, introduced 
a Bill on the Hindu women’s rights ta 
property and the same was incorporated 
in the Statute book. The attention of the 
eminent lawyer, Sir Nripendra Nath Sir- 
car, the then Law Member, was drawn 
to some of the gross mconsistencies and 
anomalies in the Act (vide 41 C W N 
exxvii who thereupon got an amending 
Bill immediately passed into law, known 
as the Hindu Women's Rights to Pro- 
perty (Amendment) Act, removing some 
of the defects But sull there bemg 
further defects (vide 42 C WN xex) 
a member of the Couneil of State thought 
fit to introduce another Bill naming it 
as the Hindu Women's Rights to Pro- 
perty (Further Amendment) Act, m 
which a cunous ordsr cf succession was 


One is inter-depen- 


intended to be laid down. An opinion 
on the Bill was expressed suggesting 
that the Member-in-Charge would do, 
immense service to the Higdus if he only 
withdrew the Bill so that there might 


not be any necessity of having another 


o 


A 
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„amending Act like Hindu Women’s ` 


Rights to Property (Further, Further, 
Amendment) Act Tis not known what 
happened to that Bill 

The same legislator desiring to 
do good to women bv the Hindu 
Women’s Rights to Property Act, has 
done the gravest injustice to “laughters’ 
rights to inheritance. particularly to 
maiden daughters of deceased owners 
He being not satisfied with the promi- 
nence already attained introduced a Bill 
entitling it as the Hindu Women’s Rights 
to Divorce Act Tt consisted of practi- 
cally one section As regards its merit, 
the Law Member very appropriately 
said, if the writer remembers aright, that 
the Member-in-Charge would have done 
well had he stopped with the Preamble, 
instead of having an Act of ome Section, 
indicating thereby that the Act as intro- 
duced was incomplete and unworkable 
The Assembly has properly rejected the 
Bill the other day. 

Before going into the intrinsic value 
of any such enactment—legalizing 
divorce. the subject should be dealt with 
from the point of view of the Hindu 
law-givers and the necessity of such a 
statute. 

The institution of marriage is present 
in every human society in some form 
or other In many societies marriage is 
a contract but among the Hindus it is a 
sacrament. In infinitely large majority 
of cases, a marriage, be 16 a contract or 
a sacrament, subsists during the lives of 
the spouses The sole guiding factor for 
the contmuance of a happy life in every 
‘marriage is lovo Love is not a market- 
able commodity and cannot be pur- 
chased by means of any material sub- 

. stance in exchange for a measured 


quantity of love. Then ho® car this 
sacred connection be a subject-matt&r 
of contract? 

But some may, while supporting éhe ` 
above view, be inclined to think, what is 
the harm if*marriage based on love be 
made tenable for a period, instead of 
enduring the life-timge of the parties? 
Parties to the marriage, according to 
them, should be the best judges whether” 
their marriage should or should not last 
during their hves-or is to be terminated 
by divorce No The relation between, 
sexes is to be defined by the law of the 


realm and it cannot be safely left to the, . 


parties There must be sanction for any 

breach of such rule for peace and proper 

administration of the society; otherwise, 

the moral rules would have taken íhe* 
place of the Penal Code. 

Terminating the marriage on the sweet 
wil of the parties is not advocated, 
except in Muhammadan mariage, in 
which the power of the husband to dis- 
solve it depends on his pleasure, subject, 
however, to the payment of the unpaid 
dower. In the United States of America, 
the grounds for dissolution of the 
marriage are much wider fhan in many } 
other societies, but still to dissolve thel 
marriage there requires a decree of a 
Court The Hindu marriage, "however, 
cannot be dissolved. But under certain 
circumstances, it was laid down by 
Narada and Parasara that ‘‘ another 
husband is ordained for women m five 
calamities, namely, if the husband be 
unheard of, or be dead, or adopt a reli- 
gious order, or be impotent, or become 
outeaste ’’, and, therefore, dissolution of 
marrage musi be presumed to have been 
sanctioned But the” Hindus never 
followed Narada or Parasara. There 


are, however, "eriam forms of divorce 
sanctioned by the custom, of certam 
Jower classes of Hindus, which, agam, 
. thé educated amongst them never follow. 
‘There cannot be any law so perfect as 
to afford relief to all variety of cases in 
an¥ particular statute, buf at the same 
tıme there 18 ng wrong for which there 
48 no femedy "If he parties cannot live 
together, let them hve apart; if the one 
leaves the other unjustly the law for 
restitution of conjugal rights is there; if 
one 18 cruel to the other they can live 
separate, but if ıb be excessive the 
criminal courts are open. Further eluci- 
dation is unnecessary with a view to 


remaining within the bounds of deeorum: ` 


The principle of the greatest good to 
the greatest number is tho rule followed 
for ihe purpose of legislation The 
Hindu legislators with that object in view 
provided no law for divorce and this 18 
for the peace and harmony of the society 
and for greater benefit to women than 
men in particular. Women require pro- 
tection of men However the modern 
women may question and try to disprove 
1t, 1418 a patent fact. Ther inferior 
position hag been so destined by nature 
and they cannot rise above it. Equal 
facilities. were available to both Adam 
and Eye and such equal facilities are 
even now open m European and 
American societies; but where are such 
women of thought and action compared 
with men m those countries? 

Bui by this it should not be inferred 
that men are superior to women. 
Women’s position in society i8 no less 
responsigle than that of men The 
relation of men and women is arrived at 
by mutual adjgistment, for their mutual 


advantage based on experience ~ gained 
° 
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since the dawne of human society. No 
attempt should be made to disturb it to 
meet an insignificant number of the so- ` 
called hardship If the husband and 
wife discharge their respective duties to- 
wards each other, there could never arise 
any occasion for divorce if, of course, 
petty quarrels be exempted as being 
just grofhds for divorce 
* Let us consider who will be the worst 
sufferer—the husband or the wife, 
should a divorce take place Among 
the Hindus a maiden’s matriage has 
become a very difficult problem, unless 
she possesses personal beauty or suff 
cient wealth or her guardian be m a 
position to provide her with a handsome 
dowry This is also the main guiding 
factor of a marriage in the Iuropean 
countries 

What benefit then u divoreed womun 
would denve, 1* she shall have little 
chance of getting another husband? Ix- 
cluding, however, cases of illegal and 
immoral pre-arranged marriages, the 
open object set up im Court for obtam- 
ing a dissolution of marnage is that 
allowed by law. "Moreover, a divorced 
woman in a marriage negotiation holds 
a very inferior posilion to a maiden, 
and an mtending bridegroom may natur- 
ally have reasons to suppose that his 
married life may meet the same fate as 
that of her former husband if he marries 
ber Moreover if she possesses children 
her case would be hopeless 

In some of the enactments providing 
divorce one of the grounds for dissolu- 
lion of marriage is the physical defect of 
a party. If this be a ground for divorce 
then why should we not have a law for 
abandoning a cripple, a®blind or the like 
issue of a marriage? These children are 


` 
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as useless as a useless husband | or a 

Similar wife 
parent be maintained as he or she bestows 
no»good to the family, except trouble and 
unnecessary expenditure? 

One of the features of the Bill is 
was intended to be 
made for dissolution of marriage on the 
ground of desertion of the wite by the 
husband for three years What is the 
charm in the mystic term ‘ three '? 
Why should ıt not be one year, or one 
month or one week or even a lesser 
period ! 
` Considering the problem from 
point of view of the issue of a marriage 
the divorce law is more harmful than 
beneficial. A person marries 10 times 
after divorce and gets an issue in each 
marriage. What would be the fate of 
these children and in what light would 
those issue judge of their respective 
perents’ life? One should place himself 
in the position of such an issue and then 
he will shudder at contemplating any 
legislation for divorce. 

In enacting such a law in India the 
legislators should not forget what would 
be the fate of divorced women of villages 
who do not want to go in for another 
marriage but are quite mcompetent to 
earn their livelhood. The community 
as & whole is to be taken into considera- 
tion and not individual cases of hardship. 

If the extra-judicial evidence of the 
divorce cases and the post-divorce history 
of the parties be carefully- studied, one 
would at once suggest the repealing of 


that provision 


uie 


the existing law on divorce _ A nation’s 
marriage law is to be based on sanctity 
atid with an eye to the well-being of the 
issue who will form the nation of to- 
morrow. 


Why should an old invahd ' 


i] 


TE 


j e 
The holy relationship of the "husband 
and the wife united either by the Hindu, 
Moslem, Christian or any other form of 


* 


- marriage, mostly subsists during the lives , 


of each other In prosperity or adversfiv. 
in sickness or in health they cling unto 
each other ; 2 
The great thinkers qj an advanced 
society like that of @ngland, inspite of 
their law of divorce and inspite of there 
being imnumerable cases of dissolution 
of marriage every year, look down upon 
the parties to a divorce suit The great 
living modern writer of England says 
regarding marrage: ‘‘-What God hath 
joined together no man shall put asun- 
der: God will take care of that." Ina 
recent appeal [Fender ve St. John- 


Mildway, (1938) A.C. 1, 34-85] before : 


the House of Lords, m a claim for 
damages for breach of promise for mar- 
riage made by one spouse, a-ter a decree 
nisi for dissolution had been pronounced, 
to marry a third person after a decree 
absolute had been made, Lord Atkin, 
Lord Thankerton, Lord Wright (Lord 
Russell of Killowen and Lord Roche dis- 
senting) held that an action for damages 
for breach of such a promjse 1s main- 
tamable. Lord Russell in the course of 
his dissentient judgment says. '' The 
institution of marriage has long been on 
a slippery slope. What was once a holy 
estate enduring for the joint lives of the 
spouses is steadily assuming the charac- 
teristics of a contract for a tenancy-at- 
will.” The marriage with a divorced 
lady ın a very civilized country was 
perhaps the main ground for depriving a 
King of the only enviable Throne existing 
on the face of the earth These clearly 
support what the earliesteof the Hindu 
Sages laid down more than 2,700 years 


re 
P ; 
pee and 80° sgrupulously followed even 
to the present day by the Hindus 


Let us assume that the Hindus should 
Should 


1t be dependent on the pleasure of the 


have @ law légalizing divorce 


individyal parties to the mawringe or 
be made contingent on some grounds 
to be decided by a Court at its discretion 
baséd on some data to be embodied in 
an enactment? Therefore, in short, the 
divorce law 1s to be fixed between a wide 
range, from strictest restriction tant- 
amount to no divorce, to divorce at the 
option of each party to a marriage with- 


Out the consent of the other party and 


restriction whatsoever. 
The husband in a Muhammadan mar- 
riage has the power oë dissolving the 
marriage at his but the 
wife, however, does not ordinarily possess 
such power ‘The Bill that was intro- 
duced in the Central Assembly but 
has been rejected, was also unilateral 
like the Muhammadan law, but unlike 1t, 
in this Bill the wife only was mtended 
to have the right to divorce and not the 
husband Therefore an artificial barrier 
put a6 one place and not at another, dis- 


without any 


sweet will 


allowing a divofee, has no charm nor 
reasons behind 1t unless there be absolute 
bar or no bar at all. 

If there be a proper demand for such 
a law by the mass, let them have it by 
all means, but if it is thrust upon them 
against their wishes, no Hindu should 
pass sleepless nights over it, as rt will 
be similarly availed of as the Hindu 


Widow Remarmage Act This Act was 


| . jJ 
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passed in 1850, bub one can count on 
the fingers the number of widow mar- 
riages that have since taken place 

But the seriousness of the problem 15 e 
not there The question is that if the 
law of divorce be once set on foot it is 
not known where it will stop So per- 
haps ıb is sarcastically said by the force- 
ful modern “inglish writer that the 
Amefican law of divorce has gone too far 
and the Court there may grant a divorce 
because an unfortunate husband did not 
mend the nails of his toes. 

It will be very 
reuders to note that the special class of 


interesting for the 


the Hindu women who are ünxious to 
get divorced from them respective hus- 
bands, in order to solemnize pre-settled 
marnages with other men, bave devised 
a novel plan, naturally, of course, with 
the aid of persons who have already 
passed through the portal which the law 
college students are now knocking at 
The wife embraces Muhammadan religion 
and then asks the husband to adopt her 
new religion The husband naturally re- 
fuses to comply with the unusual request 
from such a wife, whereupon she becomes 
eligible for dissolution of her marriage. 
A Muhammadan wife under such circum- 
stances 18 held to be entitled to get her- 
self divorced from the 
husband. Thereafter she may re-convert 


non-Moslem 


herself to Hinduism and then marry the 
(vide Ayesha 
9838 C WN elxxix; 
Chalimeet Bibi vs Surendra, not report- 
ed, decision of Buckland J. of Calcutta 
High Court in 1924) 


much-coveted partner 
Bibi vs. Bireshawar, 


T. P. ACT VENDOR AND 
PURCHASER 


Lalit Mohan Ghose vs. Anil Kumar 
Bose & Ors.e 
48 C W.N 1186 ^ 

The properby in suit which belonged 
to pro forma Defendants Nos 2 to 7 
was purported to be conveyed by a 
hobala to the Plaimtiff-Appellant. The 
hobala was executed by 5 out of ths 6 
vendors on 4th June, 1985 and was re- 
gistered on the same day. The pro 
forma Defendant No. 7 who was then 
detained in the Hijli Detention Camp 
executed it afterwards through an at- 
torney on 18th June, 1936 and the docu- 
ment was registered again on that date. 
On 14th June, 1985 the property was 
attached by the father of Defendant 
No. 1 Appellant in execution of a money 
decree against the pro forma Defend- 
ants. The Plaintiff preferred a claim 
which wag rejected summarily without 
investigation on 17th November, 1986 
and thereupon the Plaintiff instituted 
the present suit for a declaration of his 
title to the property in dispute. 

Defendant No. 1 alone contested the 
suit His defence was that the kobala 
of the Plaintiff was not a bona-fide docu- 
ment and the Plaintiff was merely a 
benamdar of the pro forma Defendants. 
It was further contended that the exe- 
cution was not valid and that the pro- 
perty still belonged to the pro forma 
Defendants Nos. 2 to \7 and could be 
attached for the payment of their debts 

The trial Court gave the Plaintiff a 
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partial decree but the lower, Appellate 
Court reyersed the decision of the trial 
Court. Hence the appeal on behalf of 
the Plaintiff. ° . š 

It was held (Mukherjea and Roxburgh 
J. J) that the Appellant was not a 
benamdar, and the document was un- 
doubtedly 
document so far as the interest of 


a complete and operative 


the pro forma Defendants Nos. 2 
to-6 was concerned. They could not 


, resile from the transaction after the” 


deed was executed and registered on 
4sh June, 1985 and even if no specific 
shares were mentioned in the degd, 
whatever right or interest they had in 
the property would undoubtedly pass to 
the Plaintiff. 

A transaction cannot be said to defeat 
or delay creditors within the meaning of 
Section 58 of the Transfer of Property 
Act, i£ simply one creditor 1s preferred to 
another, as was observed by the Judi- 
“ial Committee in the case of Musahar 
Sahu vs Hakim Lal * 


* 
JAMENDRANATH Basu, M A 
Third-year Class 


TORT COMMON EMPLOYMENT 


Radcliffe vs Ribble Motor Services Ltd 
[1989] AC 215 


Mr Radeliffe was a motor driver in 
employment of the Ribble Motor Ser- 
vices Ltd. He and other @rivers in the 


respondents’ services were engaged in 
e 
* L.R. 48, LA. 104, 


taking partiese from Liverpool to New 


Brighton. On the return journey on 
25th June, 1980, he was knocked down 
by'one Jones, another driver in the res- 
pondents’ service, and so severely in- 
jured that he died on the same day. It 
was proved that his death was caused 
by the negligence of Jones 
TA an action by Radeliffe’s widow, 
claiming damages on behalf of herself and 
ber infant daughter, Hawke, J held that 
at the time of the accident the deceased 
and Jones were not engaged in common 
employment within the meaning of the 
. doctrine of common employment, which 
therefore did not apply He according- 
* ly gave judgment for the plaintiff for 
damages under the Fatal Accidents 
Aot 

On appeal by the respondents, the 
Court of Appeal reversed the decision of 
Hawke, J , holding that the two drivers 
were engaged in carrying out together 
the order of their employers and that 
the doctrine of common employment 
applied. 

Then the plaintiff by leave of the 
Court of Appeal appealed to the House 
of Lords. ° 

Held [per Lord Atkin] that m regard 
to driving in the streets of Liverpool 
one driver*wag no more interested in 
the skill of the other than in that of the 
myriads of other vehicles in whose vici- 
nity he might happen to drive, that the 
risk of injury in the streets by a vehicle 
driven by a fellow servant 1s not one of 
“ the natural risks and peris incident to 
the performance of his service," and so 
dhe doctrince of common employment 
cannot be applied ın this case. The 
appeal wag thegefore allowed with 


costs. 
e^ 
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‘Held [per Lord Macmillan] that in 
order to apply the doctrine of common 
employment which excludes any liabili- " 
ty on the part of the master, it is not 
enough that the negligent employee and 
the injured employee should be in the 
service of a common master. They 
must be serwng him in a common em- 
ployment the nature of which is such as 
to bring the employees into association 
with each other in carrying some acti- 
vity in common; but here the nature of 
the employment is not to associate the 
drivers but to dissociate them and so 
the doctrine of common employment is 
inapplicable to the present case. 

Held [per Lord Wright] that accord- 
ing to the doctrine of common employ- 
ment an employer is not liable to an 
employee for acts and defaults of a 
fellow employee in the course of the 
service because the employee voluntari- 
ly takes the risks that are incidental to 
the service but ‘‘ the rule does not 
apply where the injured man and the 
negligent co-employee are not engaged 
in the same common work or are not 
fellow labourers in the same work or 
are engaged in different departments of 
duty.” Here the employees were 
severally driving the coaches on inde- 
pendent journeys on the roads, there- 
fore they were not engaged in the 


m DES 


same '" common work, rather they 


€ 


were '' engaged 1n different departments 


2 


of duty The judgment was therefore 
for the appellant with costs. 

It is mnportant to note that all the 
Lords supported their views on the law 


s:ated m The Petrel, [1898] P 320. 
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Austin made some attempt at the 
purification of the law of foreign ele- 
ments. He pointed out the distinc- 
tion between law and morality Earlier 
jurists studied law as an offshoot of 
polities and ethics and hence they 
missed its essential nature The *doc- 
trine of the Jus Naturale that domi- 
nated the field of legal speculation 
stood in the way of the proper under- 
standing of the problems of jurispru- 
dence. Jurists tried to discover the 
sanction behind law in some meta legal 
concepts, such as nature, God, morality, 
etc. At this juncture Austin appeared 
in the field and secularised law by de- 
claring that it was the command of 
the sovereign. Austin, however, bor- 
rowed his ideas from Germany. 
Although he cannot claim any omginal- 
ity in propounding the theory of posi- 
tive luw, he 18 remembered and revered 
hy us as one who popularised and 
elucidated the England 
Austinian concept of law is no doubt 
defective im several respects, but his 
hne of approach remains unassailed 
Austinian approach is essential to the 
proper understanding of the nature cl 
positive law 


theory in 


Austinian positivism, 
which 1s an attempt at the elucidation 
of the essential problems of legal method 
and legal subject-matter, has received 
a great impetus during the last fifty 


um 


years m Germany, France and Austria. 
Th:s revival of interest in legal positivism 
may be traced to the labours of Jellinek 


and others, but foremost in the revival 
has been the work ‘of the famous 


Vienna school, whose head and founder. 
was Hans Kelsen. 

The legal theory of Kelsen may be 
described as the pure theory of law, 
which ıs claimed by its propounder "as 
a theory of positive law ‘‘.As a theory 
if 18 exclusively concerned with the ac- 
curate definition of its subject-matter 
It endeavours to answer the question 
what is law?’ but not the question 
“what ought it to be?” It is a science 
and not a polities of law.” 


Tre Purr THEoRY os Law 


Let us first of all nofice the leading 
ideas of Kelsen, the question of evalua- 
tion will come next. The pure theory 
of law is concerned solely* with that 
part of knowledge which deals with law 
and nothing else. It endeavours to 
free the science of law from all foreign 
elements It condemns the mixing up 
of Jurisprudence with psychology and 
biology, with ethics and theology The 
real science of law is lost if it is made 
to enter into the provinc8 of every* 
other social science 

Law is a socal phenomenon, and 
society is wholly different from nature; 


ow D 


= 


heres? legal® science must be distin- 
guished from natural science, law must 
be separated from nature. At first 
sigh@, the task. of distmguishmg law 
from nature may seem well nigh impos- 
siblee since Jaw deals with external 
: circumstances that are sensible, that 
take plfce in spacegind time, in other 
words, with circumstances that are a 
piece of nature and as such causally 
determined Tf. for 
analyse any legal phenomenon—a con- 


instance, we 


tract, a transfer, a delict, ele —we can 
distinguish two elements one is a 


sensible act in time and space, an exter-, 


nal event, generally a human behaviour; 
the other is a significance attached to 
that behaviour A offers to buy some- 
thing from B; B accepts the offer The 
respective behaviours of A and B are 
external or natural events to which a 
certain significance is attached by law 
The actions of A and B nre interpreted 
as forming a contract 


But it should be noted that we can- 
not immediately perceive ‘this sigmifi- 
cance in the act Offer and acceptance 
do not necessarily form a contract -The 
same acl may be regarded as murder 
under one seb of conditions, and an 
execution of death sentence under 
another The natural characteristics of 
our object, e.g , its colour, hardness, 
weight, etc , can be immediately perceiv- 
ed, but the legal significance of an ex- 
ternal process cannot be so perceived. 
There cannot be any such thing as mala 
m 8e; no one ean say that certain ex- 
“ternal processes are sure to give rise to 
a contract, just as the throwing of a 
stone into water Is sure to give rise to 
waves% The external circumstances 


10—49L 
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. 
"whieh it 1s the duty of jurisprudence io 
interpret, are not objects of specifical- 
ly juristie knowledge, aud are indeed 
not legal matter at all The significance 
that is attached to a human behaviour, 
converts that behaviour into a legal act 
The behaviour itself 1s of little import- 
ance to tMe legal science Jurispru- 
defice is concerned with a legal act, and 
a legal act is quite different from a 
natural act. The difference is quali- 
tative and not quantitative A legal 
act is, in fact, nn artificial thing, a 
creation of law A physical act may 
have its existence in the world of causal- 
itv, but nevertheless it may be treated 
as a nullity in the world of jurispru- 
dence, where its very existence may be 
denied altogether Hence “if legal 
scieuce is not to disappear into natural 
science, then law must be distinguished 
in the plainest possible manner from 
nature " At times it may be difficult 
to dissociate law from nature, as law 
partially belongs to nature and seems 
to have a thoroughly natural existence, 
m so far as 1t deals with natural pheno- 
mena buf, as has already been stated, 
unless a naturel phenomenon ts trans- 
formed into a legal phenomenon by the 
magic wand of jurisprudence, 1b has no 
place in the world of law. “ That 
which makes the physical event into a 
legal act is not its occurrence in the 
world of phenomena, not tts natural, 
causal existence, but the objective sig- 
nificance which is attached to 16 by 
law '' 
physical act is to be gathered not from 


The meaning of a particular 


any quality naturally inherent m the 
act, but from a legal norn? whose con- 
tent refers to the act m question Juris- 
prudence must, first ot all, recognise 
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the act asa legal act, and then it re- 


ceives its meaning from another norm 
“e That a certain condition of fact is the 
execution of a death sentence and not 
a murder, this quality, which is not 
perceptible to the senses, is arrived at 
only by a mental process. by compar- 
ing the act with the penal% code and 
criminal procedure " One merehgnt 
writes to another a letter with certain 
content, the other replies. That this 
exchange of letters means the conelu- 
sion of a contract, follows from the fact 
that this process is recognised as con- 
tract by the Contract Act. That an 
assembly of persons 18 a Parliament and 
not a friendly society, results from the 
fact that the assembly answers definite 
prescriptions in the constitution. Ac- 
cording to historical jurisprudence, the 
physical event comes first and then 
comes the legal norm, but the pure 
theory of law assumes pre-existing legal 
norm which creates legal facts out of 
natural events. Just as a carpenter 
makes a chair out of a tree growing 
wild in the forest, so also the legal 
norm creates a legal fact out of events 
occurring naturally in the physical 
world. The carpenter comes first, then 
the chaiz; so also, the legal norm comes 
first, then the legal fact. '' That is to 
say, the content of some factual occur- 
rence coincides with the content of 
some norm which is presupposed as 
valid." The analogy of the carpenter 
should not be carried further. The car- 
penter makes the chair, but the chair 
cannot make & carpenter But in the 
case of a legal norm, it creates the legal 
act, and the legal act also creates the 
norm. In the words of Kelsen '' it (i.e., 
a norm) itself is born of a legal act which 


i | uU 


in its turn receives iis meaning efrom 
another norm.’’ : 

"Towards these norms, then, which 
confer on certain circumstances ‘heir 
character of legal (or illegal) acts and 
which are themselves born of such egal 
acts, is the legal knowledge directed.” . 
Tt may be argued ¿hat the norm itself 
is the result of a physical process, viz., 
will or imagination on the part of the 
legislature or the judge; and hence a 
legal act born of such norm is no better 
than a physical act So it may be con- 
cluded that law deals with physical 
acts, and as such ıb 1s a part of nature.. 
But the above argument is untenable, 
for the norm, as a specific content, has 
nothing to do with the physical act in 
which the norm is willed or imagined: 
The norm must be dissociated from the 
physical or mental environment in 
which it is born. A particular norm 
may be the product of an extraordinary 
political situation, but jurisprudence, 
in complete disregard of the external 
situation will consider the norm in 
abstract. 

“ The Pure Theory of Law is not con- 
cerned with any mental process or physi- 
cal movement when it seeks to review 
norms or to comprehend something 
legally." The norm 18 a category 
known only to jurisprudence; it has no 
application whatsoever in the sphere of 
nature. The world of law is quite dif- 
ferent from the physical world; and 
the scheme of the former is entirely 
different from that of the latter. Legal 
norms occur in the world of law in & 
manner which has no parallel in the* 
sphere of nature The judge, in decid- 
ing whether a particufar conduct or be- 
haviour is to be regarded as '' fgaud "' 
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or, ngt, fales‘mto consideration certain 
external circumstances But the pro- 
cess involved in the decision ig not the 
‘subject-matter of legal knowledge The 
category of fraud exists only in the 
legal world; an external cpnduct can- 
I not be brought iuto the legal world by 
anyone except the judge Bo, as soon 
æ the judge declefes a particular ex- 
ternal conduct as fraudulent, it is at 
once transformed into a juristie con- 
duct. The knowledge-of the judge prior 
to the decision is not juristic; his 
knowledge becomes juristic when he 
comes to a decision by bringing the 
“external conduct into relation with the 
statute which he has to apply 

The function of the legal science is 
quite different from that of the legis- 
lative and executive organs. The only 
function of the science of law 2 the 
expositon of the law as i, 18; it seeks 
the real, the positve law, not the right 
law I refrains from passing any 
judgment as to whether the law is just 
or unjust. It merely tres +o reveal 
the nature of the norms collectively 
known as the law It is no part of its 
business tos consider whether those 
norms are good or bad. 1$ is, no doubt, 
a normative science, but, for the matter 
of that,.it does not form a part of 
ethics It studies the nature of legal 
acts, but i$ does not set itself the task 
of examining the causes and effects of 
these legal acts. The sociological as- 
pect of law is ignored by it. It makes 
no attempt to ascertain why certain 
rules are accepted by the legislature to 
the exclusipn of others, even though the 
latter are as much reasonable as the 
former It mage no mquiry as to the 


influence of economic facts and religious 
e 


. views on the activities of the courts 
Motives. of men, either in conforming 
to or in disregard of the law, do not 
form part of iis subject-matter “ Tlie 
Pure Theory of Law, as a specific 
selence of law, considers legal norms 
as natural realities, noi as facts in 
Consciousness, but as meaning contents. 
And it considers facts only as the con- 
tent of legal norms, that 18, only as 
determined by the norm. Its problem 
is to discover the specific principles of 
a sphere of meaning '' 

It is further to be noticed that the 
sphere of law is quite distinct from 
that of morality, though both law and 
morality belong to the realm of Idea 
We do not deny that law ought to be 
moral, 1:6., good, but what ıs denied 
here is thet law is morality. The view 
that law, as such, is & part of morals, 
and that every law, as law, is in a 
‘sense moral, is utenable; for, law 
lacks that absolute value which moral. 
ity claims. From the standpoint of 
morality, law is justice, but positive 
law may not secure justice. The 
Common Law of England failed to do 
justice in several cases; hence ıt was 
necessary to devise the system of 
Equity. Justice, m its proper sense, 
connotes an absolute value whose con- 
tent cannot be ascertained by the Pure 
Theory of Law; indeed, i6 cannot be 
ascertained by rational knowledge at 
all. It 1s something elusive; human 
speculation has striven m vam for cen- 
turies to solve the problem of justice. 
Justice 18 an irrational ideal, not dis- 
coverable by reason Only positive law 
can be so discovered It is the sup.? 
porters of the Theory of Natural Law 
who used to speculate upon the justifi- 


cation of the law, but’ the Pure Theory. 


of Law cannot indulge in any such 


idle speculatién. It ıs concerned with 
fhe knowledege ofethe valid law and 
not with its justification The task of 
the Theory of Natural Law 
establish that the positive law was no- 


thing but an outward manifestation of 


was lo 


a natural, divine or reasonable, 
lutely just order, but the task of fhe 
Pure Theory of Law ig to 
nature of positive law as 1t 18; it re- 


reveal the 


fuses to evaluate the positive law It 
1s, 1n other words, concerned with what 
i8, and not with what ought to be. “As 
a science, it considers ilself bound only 
to comprehend the positive law accord- 
ing to its nature and to understand it 
by analysis of its structure `” 

The Pure Theory of Law attempts 
to establish law as a specific system 


. quite independent of the moral law. In 


this respect the positivism of Kelsen 18 
different from that of Austin who de- 
fines tbe legal norm, lko the moral 


According io 
Austin, law i8 something imposed by 


norm, as an imperative 


the sovereign, just as morality 1s some- 
thing imposed by nature or God or 
conscience. But according to the Pure 
Theory of Law, the legal norm 1s the 
hypothetical judgment establishing a 
specific relationship between & condi- 
tioning circumstance and a conditioned 
consequence. In physics, 
and other natural sciences, 


chemistry 
laws are 
It is 
the endeavour of a natural science to 


mere statements of uniformities. 


connect one natural phenomenon with 
another as cause and effect, e.g., appli- 
cation of heat leads to expansion in 
size. ‘The’ lefal rule also connects the 
Junstie event with its juristic conse- 


abso- : 


i W. 
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quence, e.g.. murder shall pe: punished 
with the death sentence. In the cgse 
of nature, the connecting 
principle is causality, whereas | in the 


of a rule 


case of a legal rule it is imputation. 
Punishment follows a delict not in the 
same manner as expansion ‘follows the 
appheation of heat When we say that ` 
punishment follow a delict, what we 
really mean is that punishment ought 
to follow a delict One does not follow 
the other as cause and effect But in 
nature the effect must follow the cause 
Positive law, no doubt, connects cm- 


cumstances with one another, but this 


. connection is not that of cause and 


effect The legal rule establishes re- 
lationship between two circumstances, 
but it says nothing as to the value, 
moral or political, of the relationship 
The Ought of a legal rule always re- 
mains & pure a priori category, formal 
in character No social reality can be 
refused incorporation in the legal ought, 
for the ought of the legal world is quite 
different from the ought of the moral 
world The ought underlying a Fascist 
or Communist order may be opposed 
to the ought of the Capitglist or Demo- 
cratic order, but the former is as much 
a legal category as the latter. 

The Pure Theory of Law, , following 
the tradition of the legal positivism of 
the nineteenth century, defines the legal 
norm as a norm of compulsion The 
Ought of the legal rule is realised through 
a state act of compulsion. A certain 
conduct is declared fradulent in law, not 
because the conduct 1s immoral or social- 
ly harmful, but because it egmes within , 
the deseription of fraud given by a legal 
rule Mala in se are ynknown to law; 


mala prohibita alone find place in the 
° 


A .. - 
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legal system. Viewed in the hght of 
° what his just been stated, delict, instead 
of appearing as the negation of law, 
reveals .the essential nature of law. 
“ Defiet signifies, not a break in the 
existence of the law, but the very con- 
trary ° in delict the law preserves its 
existence." Lega compulsion is the 
empirical eriterion of daw, and ıt 18 this 
compulsion which- enables us to distin- 
guish law from all other branches of 
study. Law can never be recognised by 
its inherent significance, by its coinci- 
dence with an idea of law 

Law, as an external compulsive 
system, is nothing but a specific social 
instrument for the realisation of any 
social end. Law i not an end in self. 
rather ıt is a means to an end. We may 
pursue any social end, eg, liberty, 
equality, economic prosperity, but the 
realisation of that end calls for a com- 
pulsive apparatus in the nature of posi- 
tive law It 19 the function of law to 
regulate the conduct of the members of 
the society in conformity with the ac- 
cepted social end. It is its duty to 
punish the disturber of the social order 
Indeed, the cantent of law is historically 
determined, but the end which the lega! 
order subserves lies outside the scope of 
law In other words, the end is some- 
thing that transcends the law Law is 


not an end in itself, it is rather a means, 


to an end, an apparatus of compulsion, 
to which there attaches no political or 
ethical value The Pure Theory of Taw 
considers only the legal order itself, not 
with reference to its purpose, but solely 
. as a specif normative entity 

It is not the object of law to teach 
citizens how to hehave in society Legal 


rules should not be looked upon as means 
e 


io evolang a specific behaviour on the 
part of the persons with whom it is 
concerned Law has no ethical end in 
view. When it declayes '' he who stealse 
shall be puniched,’’ it makes no attempt 
to.inculeate upon us the duty of respect- 
ing private property If we consider | vw 
as the moral preceptor, it loses it ideo- 
logical charfeter; but it has already been 
noticed that law exists in the realm of 
Idea. Legal order 1s the ideal to whreh 
the reality of the factua] world should 
correspond If we consider law from the 
standpoint of morality, law would then 
appear as subserving some moral ond. 


eg, justice. We would be really consi- 


dering law in relation to a higher order. 

with the result that the positive law 

would appear as the real, justice as 

ideology But, in fact, for the proper 

understanding of positive law, its ideolo- 

gical character should be retained 

The Pure Theory of Law does not 

recognise the distinction between objec- 

tive and subjective, publie and private 

Jaw, between law and the state  In- 

numerable other distinctions made by the 

positivistic jurisprudence of the nme- 

teenth century are similarly denied by the 

Pure Theory of Law, which sees m these 

distinctions an attempt to legitimize the 

positive lega] order and to set certain 

limits to its contentual structure Kelsen 

thinks that the jurists of the nineteenth 

century introduced the distinction be- 

tween law and the state, simply to justify 

the legal order, Just as the advocates of 

the Natural Law theory sought to trace 

the validity and justification of the actual 

law to some transcendantal natural Jaw 
or abstract justice. He further thinkse 
that the distinction beteen objective 
and subjective law was conceived for the 


— 2 
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purpose of preventing law from encroach- 
ing upon certain matters regarded as 
sacrosanct, e.g., life, liberty, property. 
ete He contendg that all the legal 
tights are objective in nature since they 
have been created by law It is not the 
duty of law simply to recognise pre- 
existing subjective rights as a matter 
of fact, rights are created bY it A logi- 
cal contradiction is involved in the “sug- 
gestion that ‘‘ rights, in the subjective 
sense, existed historically long before any 
conscious political order was formed. 

The Pure Theory of Law, likewise, 
rejects the notion of the legal subject or 
‘person’ ag the bearer of subjective 
rights The legal person is also the 
creature of law A person 1s, no doubt, 
a factual enti&y in the physical world, 
but law has nothing to do with such an 
entity. The so-called inherent righta of 
a natural being have no place m law. 
Legal personality 1s the sum-total of 
certain rights and obligations created by 
law. All persons in law are fictitious. 
So the distinction between a corporation, 
an artificial person and a so-called real 
person 18 entirely misconceived The 
Pure Theory of Law has entirely dis- 
sociated law from nature; hence & real, 
i.e., a natural person can have no place 
in it 

The distinction between a real right 
and a personal right 1s also denied by 
Kelsen. According to traditional juris- 
prudence, a personal right mdicates 
some legal relation between persons, and 
a right in rem indicates some relation 
between a person and a thing But, 
according to Kelsen, a real right consists 
in nothing else than a relation of the 
owner of the thing to other persons, who 
are forbidden access to his thing and 


who are compelled to respett his. pro- 
prietary powers; in other words, a,real' 
right, as much as a personal right, refers 
to legal relations between * pPgreons. 
Hence the distinction between these two 
sorts of-rights is superficial : 
Traditional jurisprudence lays emphasis 
on the legal right, *vheress the Pure 
Theory of Law aftaches greater import- 
ance io the legal duty. It regards law 
a8 a compulsive order, of which the legal 
duty is the very essence. The legal duty 
comes first, next comes the legal right 
Viewed in the light of Kelsen’s theory, 
the legal duty emerges as the sole essen- 
tial function of the objective law Every i 
rule of law must necessarily lay down a 
duty; it can, however, lay down a nght 
as well Now, as law necessarily lays 
down a duty, it is regarded by Kelsen as 
abjective In so far as law lays down 
a right, it may be regarded as subjective. 
“ But this subjective right, however. 
does not appear as something completely 
independent of the objective law; for 
there is only such a thing as subjective 
law at all m so far as it is included in 
the objective norm Here, it seems. 
Kelsen is contradicting himself. He 
tries to wriggle out of the awkward sitna-: 
tion by means of an involved argument 
which does not seem to be very con- 
vincing. He ultimately comes to the 
following conclusion: '' With this in- 
sight into the nature of what is called 
law in the subjective sense, the Pure 


13 


Theory of Law disposes completely of the 

duahsm of subjective and objective law.”’ 
As has already been noted, the exist 

ence of the physical person æ denied by . 

the Pure Theory of Law. ‘The physical 

and the jurisiic person, are regarded by 

it as identical in nature, in as much as 

` 


a à. 
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. both ‘are artificial, both are the creation 
of l&w. '' Person is only the *personifi- 
cative, legal Innguage for the unity of a 
bund® of legal rights and duties, that 
is, norm complexes’’ The ‘ physical 
persom ' in the shape of mfi is no 
juristie but a biological and psychological 
concept ° The personem law is but a 
voluntarily individuahzed part of the 
objective legal order, which brings about 
an organic unity between the rights and 
duties of all persons The Pure Theory 
of Law goes out of its wav to declare that 
the individual can have no conflict with 
the society, in as much as the latter 
provides an organic unity between the 
conflicting interests of the various 
members of the society And thig 
organic unity is essential to the fulfilment 
of the individual. 

According to the Pure Theory of Law, 
the physical entities, such as person, 
external human activities, ete , as well 
as ideological entities, such as property, 


liberty, life, ete., have no place in law 
The distinction between subjective and 
objective Inw. and that between subjec- 
tive and objective right? are illusory Its ° 
attitude is wholly objective and univer- 
salistic — '' It is concerned fundamental- 


ly with the law as a whole, seeing every 


_single phenomenon only in 1ts systematic 


relation to all others, seeing in every part 
of the law the function of the whole '' 
In other words, law is purely a formal 
science tracing the connection between 
two conditions of facts, of which the one 
iz a human behaviour characterized as a 
legal duty, the other a human behaviour 
characterized as a right 

Whether the Pure Theory of Law has 
been able to dissociate law from nature 
and ideology, or whether it is at all 
possible to do so—these are questions 
reserved for future discussion 


(To be continued ) 
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* Of the numero academic associa- 


tions that subsist on the broad bosom 
of our glomcus Alma Mater, the 
Calcutta University Law College Union 
claims herself to be one Qhe message 
of the Unton is the message of Goodn ill 
to one and all, her mission coreides 
with that of the Varsity itself, viz , the 
advancement ot learning Pre-eminent- 
ly a socio-cultural association, it observes 
a strici abstinence from all sorts of 
political passions and policies. It offers 
no judgment m cases of controversial 
political opinions and follows a path of 
absolute neutrality The question may 
arise as to why this particular method 
has been adopted Why are not mdepen- 
dence, nationahsm, swaraj, self-govern- 
ance included in the programme? 
My reply will be that the Union has 
full sympathy for everything that is just 
and ideal, ıt espouses the cause of truth 
and justice, but the support that it can 
lend is in most cases moral rather than 
active. Student life is the life of ab- 
solute discipline, of undivided allegiance 
to the cause of learning and knowledge 
A respect for different ideal, during the 
period, brmgs in the question of con- 
flicting allegiance, divided obedience 
and loss of discipline Our aim 
is the furtherance of culture, culti- 
vation of the beauty of true knowledge 
Shrouded in the mysteries of know- 
ledge, inspired by the lofty mussion 
of '' Read and you will now," we are 
to forget for a moment the world out- 
ide the politjcal upheavals and inter- 
national crimes, the scenes of Wardha 
and Wellington Squara: Parliament 


and University are nob the same thing. 
To fulfil this noble mission we have 
thought otit every possible means and 
our programme 1n this respect maimly 
consists of debateg discussione and aca- 
demic tours We have spared no pains 
to act according to this ideal The 
heavy odds and the trying circumstances 
in the midst of which we are to work 
have somewhat retarded our progress. 
But the Union still stands with the 
noble intention—her pious belief of 
bringing India back agam to the glorious 
age of cultural supremacy.) 

In no way inferior is our mission of 
brotherhood and fellow-feeling. We 
recognise no difference of religion or 
religious beliefs. We do not encourage 
the spirit of egoism and the sordid in- 
stincts of provineialism We love one 
and ell. Honesty is our motto, sincer- 
ty 1s our badge, love is our virtue As 
out and out a democratic institution, 
it recognises the principle of absolute 
equality and offers impartial privileges 
and even-handed justice "o all. Man 
for man—we åre all friends. The Union 
has cathoheity and a distinctly cosmo- 
politan outlook It acts not às an im- 
pediment to other simular institutions, 
but ıt assures them of ready help and 
active co-operation 

The Society fully realises its ghort- 
comings, invites suggestions for 1m- 
provement and fondly yearns for the re- 
moval of defects. But whatever may 
be the deficiencies, can we hot expect 
that they will no longer recur as years 
pass by? Let us hopé ‘for a happy 
future, * 
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The hectic days of Law College elec- 
tions are over (^s we take up the pen, 
the memories crowd in our brain in a 
disorganised form The youthful vigour 
ig dead, the buoyaney gone, the spirit 
damped Ever since its establishment 
the Law College Union is the battle- 
field of numerous parties with apparent- 
ly the same programme but dominated 
by the leaders of different Colleges) 
At least three parties stand m forefront 
and are branded as ‘‘ Hardinge Group," 
'* Scottish Block ” and ‘‘ Indepen- 
dents " The former two parties act 
with unique homogeneity The followers 


ssand or fall together. The '' Indepoa- 


dents '" are paeked by several calm and 
disinterested people as alsp some self- 
seekers and vacillating figures The 


leaders uswally set up the candidates of 
their own parties in each constituency. 
The results of the primary election, t e., 
the election of class-representatives, de- 


cide to some extent the respective 
strength of different parties The 
'' eo-option ’’ is the next step and ab- 


solutely registers the supremacy of a 
single partye In the Co-option the lead- 
ers prove themselves active, canvassing 
begins, discipline is enforced. 

The election rules and regulations are 
being Étrictly interpreted and enforced. 


li—duL 


Numerous rejections take place on tech- 
nical grounds and beyond the time limit 
Common Law 18 enforced and not 
Equity Petitions are made to higher 
authorities and protests to the Official- 
ing General Secretary 

In election of office-bearers, we sce 
the greatest enthusiasm. ‘The scene in 
the Pischell Hall is really mteresting 
and is somewhat analogous to Corpora- 
tion elections if not to that of Assembly 
The Hall 18 resounded with the shouting 
of slogans and anti-slogans, with angry 
voices and  pointe-of-order The per- 
suasions and prayers are ineffective at 
that moment. The rulings from the 
Char and the awards of the President 
somehow mitigate the excesses and exu- 
Amidst the thundering roar 
of cheers, laughters and curses, the 
results are declared The successful 
candidates, immediately after the de- 
claration of results, try to escape the 


berance 


company of their friends, failing which 
they will be besieged by thew admirers 
and faithful supporters and will be taken 
to the nearest tea-stall. The successful 
candidates, at that moment and not be- 
fore, will give threats of resignations to 
avoid expenses but ultimately” they will 
not disappomt Then follow numerous 
congratulations and amidst the merri- 


* 
` 
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ment and love of the Youthful, learners, 
all disperse. 

But we find occasional traces of poli- 
tical influence in Mhe recent elections 
In the primary elections, at least n 
three cases, we find “ tickets "' from 
political institutions This is first of 
its kind in the history of thg election ct 
Law College Union The thing aggra 
vates the tense situation all the mure. 
embitters the sweet relationship that 


Fs f 
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exists among the students sid exhibits 
unassuming scenes. We admit that every 
party has its distinct right to contest 
but at the same time we expecta gober 
atmosphere. Privileges are not to be 
abused ang surely we can create his- 
tory in this Union—the body which. 
claims a huge numbef in point of mem- 
bership and the bes’ brams among the 
learners Let Law be the guide of Law 
College students ! 
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* Our Magazine naw enters upon the 

-"tenth |year of 1ts career The publi- 
cation of the last number was delayed 
on account of unforeseen circumstances, 
and we offer our apologies tg our read- 
ers and contributors. We hope in future 
the publication wil be regular We 
have every confidence that all will help 
us to achieve this end 


* * * * * 


To-day Bengal is faced with starva- 
tion and death The  devastations 
wrought by floods and famines have 
robbed her of happiness These 
vagaries of Nature are now appearing 
at very frequent intervals, and we have 
no weapons to fight them with The re- 
sources of the country are extremely 
slender, and are not properly organised 
' Federation ” and '' Forward Bloe ” 
which engage the attention of publie 
men are unimportant in comparison 
with the questions of life and death of 
of people Umted efforts 
should be made at once to tackle the 
latter. 


millions 


* * * * x 


Tho recent amendment of the Law 
of Arbitration has met with universal 
approval. As a procedural law it is 
undoubtedly of first rate importance in 
these days of economic rivalry and in- 
dustrial disputes The amendment 
simplifies the procedure, and also aims 
at consolidation. We note also with 
much interest that a Bull has been 
drafted to secure legislative interference 
in one of the matters of vital economic 
importance, viz., Banking 


* * * * x* 


The Money-Lenders’ Bill has cranted 
a good deal of flutter in Bengal. The 
vested mterest and the industrigliste 


have poured forth their condemnation . 


m most vehement terms. We feel the 
urgency of the control of the unbridléd 
rapacity and the eternal greed of the 
But if these evils have 
to be curbed, the method must be 
scientific and efficient We should not 
be guided merely by altruistic motives, 
but observe the fundamental economie 
laws The Bill has been condemned as 
unjustified from the standpomt of eco- 
nomics, in as much as it will dry up 
the available sources of credit, and the 
poorer classes will be the worst suffer- 
erg. 


money-lenders 


* * * * * 


The Madras Estates Land Bill and 
the Assam Agricultural ~Income-Tax 
Acs wil engage the serious attention 
of every educated Indian. We are scrry 
to note that unnecessary delay is being 
made in putting the former on the 
Statute Book  'The whole of the Pro- 
vince of Orissa needs immediate relief. 
But unfortunstely the Bill hag not yet 
received the assent of His Excellency 
the Governor-General of India The 
controversy over the question whether 
a tax should be imposed upon agricul- 
tural income will never be at an end. 
Assam has made a bold attempt in end- 
mg it in her own way, and is a pioneer 
in this respect. Let her example 
inspire others! 


* * * * + 
. 


One important trial is to ba. noted. 
It is connected with the Majdia al: 


yay disaster Railway disasters in 
India are matters of frequent happen- 
š ing. - The enormous loss of life in- 
volved cannot but be deplored The 
trial is intended to find out and punish 
thóse who 
accident. ° 


were responsible for the 


. * * * * x 

One of the most important cases on 
Constitutiona] Law of British India 
was decided The cardinal 
point which came up for decision m the 
Basumat: Case seems to be—whether 
an attack on Ministers constitutes sedi- 
ton The Court decided that it did 
not The decision has once for all 
settled a moot point 


recently. 


* * * * £ 


Indians are being maltreated in dif- 
ferent countries A definite Anti-In- 
dian feelmg 1s being entertained in 
South Africa, Uganda, Ceylon and 
Burma Helpless as we are in these 
matters, we have to patiently submit 
to humihation. But Indian labour, in 
all these countries, has been a potent 
factor of industrial development They 
should realise that on the good wishes 
of Indians depend them economic pros- 
perity, and imperial solidarity too de- 
mands that Indians should be treated 
with consideration 


* * * * x 
The war has upset the peace of 
Europe. German ambition has again 
unsettled the settled world. The eter- 
nal hunger for dominion and the mad 
quest of power have got the upper hand 


> 
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in the German Dictator The attack on 
Poland is an example of international 
brigandage and the unwarranted viofa- 
tion of solemn treaty obligations Great 
Lritain and France, as representatives 
of world democracies, are being com- 
pelled tg fight for a noble cause—to 
make the world safe for democracy In 
this conflict between democracy and 
dictatorship India sympathises with the 
former 


* * * * x 


The defence problem of India, as a 
consequence of this international un- 
rest, has come to the forefront The 
formation of a national militia to guard 
the frontiers of India ıs an absolute 
necessity Aw Rard Precautions are 
being insisted on. But the war has its 
evil effects upon the economie condi- 


tions of our country. Profiteering 
started with the war The “ ordi- 
nance ” has now given some tmely 


relief, but it is hardly sufficient. More 
stringent control of prices is necessary. 


* * * * * 


We eome back agam to ourselves 
There is a definite fall in the number 
of ‘ freshers’ this year Upon numeri- 
cal strength depends the prosperity of 
the ‘‘ Union Budget." 


tive programme is marred to a very 


Our construc- 
great extent. Our ambition of an All- 
India Essay Competition has to be 
abandoned, and our academic tours ioo 
have to be given up. The reason for 
the ‘shortage of supply ' of the Law 
students cannot be perceived Are young 


men going to abandon Law studies? * 
? . 
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Mr. Chairman, Ladies: and: Gentlemen, 


.lt is a great héngu to havo ‘the - -pri- | 


vilege of inaugurating this Conference; 
the first of its kind to be held i in India. 
You have heard from Mr. Srivastava’s 
report which has just’ been read how. it 


originated, as well-as the names of those, 


wLose onthusiasm has been responsible 
for the gathering here to-day, -most of 
whom are well-known to you. They 


are men and women with great. éxperi- ` 


ence and acquainted with different 
‘aspects of the problems which you will 
have to, consider, some. because they 
‘have had practical and ‘administrative 
experience of them; others because they 
are interested in social -service and 


methods of training for it, -others again | 


because they have made-a profound 
“study of the psychology’ of crime and 
criminals. All, as. I have said are 
enthusiasts, and it‘ought to be one of 


_the aims of a conference .of this kind 
to cause that enthusiasm. to be. commu- `, 


nicated to others. ` And wé inust tender 
our sincer 
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' Chief Justice of India ` us tie ue es 
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tended to -us by d the corr of t nasa, 


xo city which has always shown’ a lively 
` desire to be in the- van of progress. 


You have heard what. are the general -< 
aims of the promoters” ‘ot “this moves. 
ment; and later on` today and to-" 
morrow .you will be 
constitution of the new League and how 
best it can be organized for the purposes 
which it has in view. You will--also 
have the pleasure of listening to papers 


.réad -by experts in different branches . 
„of the subject and of discussing them 
` yourselves. 


My. own purpose is less 
ambitious, but I should like, if you will 
permit me, to make some general obser- 
vations-on the ideas which underlie the 
whole -conception of this Conference. 
The subject-matter of the Conference 
is penal law. reform, and it -is one in 
which, I think, every good citizen ought 
to take an interest. The administration 
of law and justice is Something which 


Pn eh yak 


et * Delivered at ‘the first session of ‘the Indian, 


‘Penal Reform’ Conference held at, Bombay on 
24th February, 1940. . : r 


; considering the "s 












ê _aspect of it. But 
8 are, Or should be, of interest - 
r another reason 
uch our commdh h anity. "We no 
longer look upon the criminal as a’ wild 


beast to be hunted down without pity 


r remorsé. -We have come to recognise 

- {hat he is a man like oursélges, and in- 
id ^^ K E eye il 

“deed that ` we, Or- our fello%;citizens, 


gether; for they - 


T may have:to bear part of the respon- - | 


^ when he was so fortunate as to get it. - 


ou for having made him what he is. 


-My first contact with these problems "ç 


_came, 
` many: of my audience to-day, -when I 
first began .to practise the law 88 a young 
- . barrister. ..In those days’ I used to:go 
On circuit, and on circuit everyone used 
to: do .a-little criminal- "work, ` ‘that - is, 


` It is en excellent training for.a young 


] Ti mine ü witness. 
E ) E ‘of snatching a verdict of ' 
Us -sglilty " in-the face of a hostile uua 


v AI 


Do 


: advocate, because it teaches him the law 
Sof evidence and the right way to exa; 
But even the ae 


up, which did. sometimes happen, never 
segined. to me an adequate compensa- 
“tion for the atmosphere of the Crown 
Court. The proceedings of the Court 
were always dignified and impressive; 
and-I never. hear the phrase .'' the 
majesty of the law ” without recalling 
`the-Red Judge in his scarlet and ermine- 


>: moving from one assize town to another 


4 


in the west of England. In earlier days 
the Red Judge was the visible embodi- 
ment of public order, and a guarantee 
that the organization of the- State was 


"there to control ~ lawless men and to 
. Keep the King's peace, even though the . 


* King himgelfeand his Government were 
a long way off. In one sense he is.so 


as I suppose it Game to a good E 
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"still, but to- ira we all ke the King's 


peace, for granted; and tf gused’ eften to. 
feel a sehse of discomfort when Isaw; . 
this terrifying ‘and relentless-machinery « 

put into motion for the - purpofe -'of i 
punishing some- petty offender who. . 
scarcely deserved the name of criminal. i. 

The law itself wes “humanely adminis. p 

tered, and I nevey remembere. seeing 8 
case in which I felt that injustice in the _ 
-ordinary sense had been done._ 


..they were not, were never, 
` "memory Serves me, 80 severe that ‘they 
-*gould ‘be. called harsh. But, as I have 
said, there. was often a sense of.malad- | 
- justment.  One"scene in particular has 
left. an _indelible impression on my 
memory: It was the case of an old 
man, I- think between seventy and . 


eighty, who had- pleaded guilty to ler- — 


‘ceny .of a door: mat; and it. appeared - T 


that he never "stole anything else, and. 


hàd- spent I-do nót know how. many ` ` 
. years of his life in prison, _ always ‘for 


_ the same offence, -for no sooner had he 
emerged after completing one sentence 
-than he stole more door-mats, which he 
sold for a few. pence and ‘lived or the ` 
proceeds till he -was arrested again. As 
the law then stood (I do not know if db 
has* been. altered since), it 


- necessary to. commit :him" for trial . 
was ` 


he 
f 
a 


at, the’ assizes,: because 
i charged with committing 
„after previoué convictions- for ` ’ felony. : 
The Judgé was an old man- of- 
over eighty and 1 think that it md 
his last assize before his retirement. ` 
‘ He had been a very capable and digni- 
fied judge, but had become. Snoreasingly 
deaf. 


when the Judge with im. ^ volce - 
; e c4 E E h . l . 


felony 


"Benten- P. ou 


= * ces were usualy mild, and even- when -~ 


if my. 


was... - 


"The prisoner was also deaf, and p 


| nued to ‘address “one another, 
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addressed. a hw Words to him before 


* pronourfeing 
-turn*over a ne 
` of life which still remained to him, the ` 


encà, imploring him to 
leaf in the few years 


old man in the dock, who heard nothing 
of what was being said. to him, was 
sobbing out an appeal to be given an- 
other chance. It, would’ have been 
ludjerous?-if^ it bad npt verged on the 
tragic; and these two old men, ‘one on 


the Beneh and one in the dock, conti- 
one in 


tears,” "the other almost in tears, and - 


neither hearing a word of what the other. - 
said. The man in ‘the- dock was mno. 


more than & criminal: Shy courtesy, and 
his proper place. would have beén a 
home for the sged and infirm.. T" 
Afterwards I- was for a tine in “the 
same chambers as William Clarke Hall, 


whose name will, L hope, always be. 


held in honour’ as: the. gdvocate, if not 
the originator, of Juvenile , Courts and 
and wlióse work. is still commemorated 
by the Clarke Hall Fellowship. From 


.. 


him I learned much, and later on, ° 


when I was associated with the Minis- 
try of Health and had friends among 
the staff of the Home Office and the 
Prison Commissioners, . I ‘learned still 
more. I have seen also something of 
the work in connection with children 


- which is flow being done in Delhi; it is 


not indeed so advanced as in .Bombay 
and elsewheré, but a beginning has been 
made. "Bo, though I cannot claim to 
be more than an amateur, I-bave been 
for many years in touch with and deeply 


interested in, the problems which- you. 


are to consider; and: therefore -I very 


willingly a€cepted the Sua to be. 


here to-day. - 


The subjegs-metter of your  delibera- 


° : s 
- -- 


‘trial an 


tions seems to divide 


& to divi pe pried 
into two.parts: criminal Mw and its 


administration on the one hand, and the 


: punishment of crime on the oth&— 
Under the first head there fall suche > 
- subjects as the,'erimfha] eode and the 


definition of crimes, the functions of the 
“police in the prevention and detection of 
crime, and the machinery of the courts 
where Pe persons are brought to 

ir guilt or innocence deter- 
mined. Under the second there is the 
vast question of punishment, its basis 
and justification, the administration of 
prisons and the treatment of prisoners 
‘after conviction. Each of these, you 
will say, almost deserves a conference 


` to itself but at least an enumeration 


of them ‘serves to show how large 
is the field of your labours. I do not 
mention it to ‘discourage you, but in 
thes hope that you may be incited to 
further efforts. And in my judgment 


‘it is vital to take a general survey of 
this group of subjects as a whole, and . 
` sto realise the interconnection of all of 


them, in order that we may not only 


` gee one in relation to all the others -but 
also be enabled to preserve our own ; 


sense of pfoportion, a quality by which ` 


reformers are not always distinguished. 


I must speak with diffidence about 
crime and the administration of the 
criminal law in India, for more reasons 
than one. In the first place, I have 
only lived in the sountry long enough 
to know how little I do know about it; 
and secondly, the Court over which 1 
have the honour to preside has no juris- 
diction, except incidentally, in criminal 
matters. I have indeed many friends ' 
who are engaged in the administration » 
of the criminal law and Whoehave from 
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meer 


spoken jo me of the many 
problems co 


ected with it. "But it is 
all the more obligatory on me to be 

utious in what I say, because it is not 
ecessary to have a close acquaintance 
with the criminal law here to see that 
the Indian background is very different 
from that of the West. The strange 
sense of fatalium which pewades Indian 
thought, the all-pervasive oft of caste 
and of community division, and a certain 
social and economic rigidity which fol- 
.lows from them, combine to present 
what is to, myself an altogther unfami- 
liar picture. 

It would not therefore be right for 
me to say anything about the adminis- 
tration of the law, except that I have 
never met a Judge in India who did 
not refer to the difficulty of arriving at 
the truth in criminal oases; and indeed 
a friend of my own tells me that he is 
a strong advocate of the abolition of 
the capital sentence in murder cases 
solely on the ground that owing to the 
prevalence of hard swearing he can 
never feel absolutely certain that the 
right verdict has been arrived at. The 
remedy for this state of things must 
surely lie in the raising of the standard 
of education, but I think too that the 
inereased sense of responsibility which 
self-government must bring will also 
have its effect. As to crime itself, the 
causes of if are, I suppose, much the 


same as in other countries, poverty, 


want of self-control, and the predatory 


instinct of individuals, of special causes 
in India, if such exist, which encourage 


crime of one kind or another I have not 


the knowledge to speak. But I “confess 

a ihat I have been struck by the singular- 

ly detached view which seems to be 
li 


. V x 
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taken of crime generally fn this country. 
Those who are in a pogithn to*form a. 
judgment’ on the matthr have tolf me. 
that interest in the problems arisin out 
of crime and criminals with which this 
Conference is going to occupy itself is 
too much confined to the legal profes- 
sion and to persong whose emotions — 
are readily stirred by the thought, of 
punishment being inflicted upon their 
fellow-creatures, but do not pause to con- 
sider whether the punishment was de- ° 
served or not,—the persons, I suppose, 
whom Mr. Srivastava would dismiss as 
sentimentelists. This is an Indian 
judgment and not my own, but I think 
it worth mentioning, and if it be well- 
founded, I can think of no greater justi- 
fication for the work which this Confer- 
ence is seeking to do. 

When I turn to the second part of 
our subject, punishment of -crime and 
the treatment of the criminal, I seem 
to find the same detached attitude on 
the part of the general public. I have 
heard of dreadful cases of cruelty to- 
wards prisoners in jails which would in 
my own country have raised such a storm 
of indignation as might even have en- 
dangered the governmeñt of the day; 
here they seem scarcely to have aroused 
& more than transient and local interest. 
I do not know if this is an example of 
fatalism or of detachment, but I can see 
very clearly the difficulties likely to be 
met by reformers who seek to induce 
another attitude of mind. : 

I suppose that men will always go on 
disputing as to the true basis and justi- 
fication of punishment, whether it is in 
essence & kind of social vengeance, or a 
deterrent, or e means of reformation. In 


my own view it partakgs — the 


è v eee A 


a 
importance ta be attributed to each vary- 


ing with thÉ arcumstances or the habits 
of thought in each country.” Every or- 
ganized society must have the right to 
provect itself against those who deliber- 
ately break its code or refuse to subscribe 
to iés standards, The more primitive 
: and loosely organized the society, the 
greater *he danger fyom the law-breaker, 


and hence the savage and barbarous ` 


penalties of an earlier epoch, though 
these too often survive long after any 
excuse for them has disappeared. In a 
modern well- organized Btate the true 
deterrent of crime is not go much the 
severity of sentences as the swiftness 
and certainty of punishment; and thus 
the main purpose of the punishment it- 
self comes to be regarded as not so 
much deterrent as reformatory. But 
the other elements remain. There is no- 
thing reformatory about capital punish- 
ment; and after all allowance has been 
made, after justice has been tempered 
with mercy, and the rights of the indi- 
vidual weighed against those of society, 


there does still remain, I am afraid, an ` 


‘irreclaimable residue who constitute a 
standing menace to their fellow-men. 
When I say ""irreclaimable," I may 
seem to use a harsh word. The mercy 
of God is indeed infinite and we must 
suppose fhat there is some spark of 
goodness in every human heart, if only 
we knew how to nourish it and keep it 


alive. ` But thé government of a Btate `` 


inis take facts és it finds them. It 


has to make the machine work, and a. 
when it has.made: every’ effort ‘which -` 


mercy as well as justice requires, it finds 
its efforts Still in vain, then.in my-view 
it is entitled to say that men: must. be 
judged by, the rmtural ‘consequences of 


a 
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their own acts sd cannot complain if 


_society demands for itself the. rights 


which they have claimed against society. 


And I can understand even one whe 


dislikes the death penalty being willing 
nevertheless to keep it in reserve to 
meet just this type of case. 

There is- also, as it seems to me, a 
danger iggf&llowing theory to get so far 
in eer d of contemporary thought as 
to come into’conflict with the standard 
or norm of justice instinctively upheld 
by the average man. I believe this 
instinct to be the real strength behind 
the criminal law of a State and by the 
quality of it must a State be judged. It 
is no good to tell the relatives of s 
murdered man or woman that scientific 
method requires: the murderer to be 
treated far more mercifully than he ever 
treated his victim. Your system of 
punishment has got to satisfy the aver- 
age citizen. He will be outraged not 
only by excessive punishment but also 
by punishment which he feels to be in- 
adequate, and all the reasoning of the 
scientist and all the appeals of the 


, humanitarian will not move him. If the 


administration of the law does not satis- 
fy that deep-seated instinct, there will 
always be a risk that people will take the 
law into their own hands, and hence the 
importance, when you are attempting 


` to reform, of carrying public opinion 


along with you. You may educate pub- 


_ lio opinion, but you must also convince 


it. You may find yourself in advance 
of it, and if so you have a perfect right 
to attempt to persuade it to follow you, 
but if you go too fast, you may do more 
harm than good, ‘and you may even, as 


I bave said, endanger e publie order." 


There are of course times when for 
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some reason or other publie opinion be- 
comes inflamed and unbalanced and de- 
mands the infliction of penalties which 

- “mits calmer moments it would reject; 
and a wise and f€r-seeing statesman 
will do his best on such occasions to res- 
train opinion and to give it an opportu- 
nity of regaining its balance before irre- 
vocable things are done. Btw that is 
the appeal from Philip drunk t& Philip 
sober, and it does not affect my general 
argument. You may say thet in making 
use of this argument I am stressing un- 
duly the vengeance aspect of punish- 
ment, an aspect which a more civilized 
age ought to reject. It may be so, but 
I am unrepentant. Does not Lord 
Bacon say that revenge is a kind of wild 
justice? And my experience, such as 
it is, has taught me that the policies. of 
governments which go too fast are apt 
to come to as untimely an end as those 
of governments which go too slow; for, 
as someone has observed, when you are 
governing human beings it is as well 
not to leave human nature out of ac- 
count. 

I remember hearing once a story 
about King George V and one of his 
Ministers who disapproved of capital 
punishment and for some time After his 
accession to office advised the exercise 
of the prerogative of mercy in all the 
oapital cases which came before him. 
The King somgtimes disagreed with his 
Minister, but after discussion accepted 
the advice tendered to him as a consti- 
tutional monarch does. But one day 
when London had been shocked by a 
very brutal assault and murder of which 

a2 little girl was the Victim, the King 
said .to hiq Mtnister, ‘‘ If the man who 


committed this murder.were convicted - 


. J . 
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and sentenced,’’ (the criminal was in 
fact never caught), '' me you Advise 
me to reprieve him?" ‘Io which the 
Minister, taken aback, could only reply, 
as is the habit of Ministers when faced 
with an awkward inquiry: '' Sir, 1 must 
ask for notice of that question." ‘Was 


not his hesitation due $o a sudden reali- - 


zation of the exisence of that deep- 
seated instinct of which I have spoken 
and of that sense of justice in the aver- 
age man which can and will on occasion 
be outraged by what seems to him an 
undue tenderness towards the perpe- 
trator of an abominable crime? 

Does ib not all come to this, that the 
real problem which you have got to con- 
sider is how to reconcile the claims of 
the State with the claims of the indi- 
vidual, and how to establish a stable, 
though elastic, relation between them? 


"We live, I thank God, in a country — 
where the totalitarian doctrine that the 


State has every right and the individual 
none is utterly rejected; but the other 
problem still remains. Yet there is one 
aspect of it on which I think that we 
shall all agree. Whatever be the diffi- 


culties presented by the case of the re- 


cidivist or by the apparently irreclaim- 
able criminal, or by those crimes which 
from-time to time shock the conscience 
of a whole people, the problem of the 
child offender and ofjuvenile crime 
generallp may now perhaps be regarded 
as not incapable of solution. We have 


become more and more unwilling to im- 


pute criminality to the young, if it can 
possibly be avoided and I do not sup- 
pose that any subject-which this Con- 
ference may discuss is likely"to excite a 
livelier interest or sympathy than those 
connected with youthtfl offenders. And 
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indeed I think that perhaps it is that 


. interest and®s\mpathy which has led us 
to take anothed and juster view of the 


older criminal too. For this -new ap- 
proach we have also to thank the im- 


mense advance which our generation . 


has seen in the study of psychology 


‘ and its kindred subjects; the light which — .' 
` '- must be grotected against persons such 
as re 4 


has beet thrown upan the more obscure 
workings of the human mind and 
especially .of the subconscious mind; 


' the scientific examination and treatment 
of social. problems; and lastly“ the . 


general raising during the last two gene- 
rations of the level of educatión, so that 
publie opinion can -be more easily 


reached and influenced by the reformer - 


who has a good case to present to it and 
who seeks a fertile soil in which to plant 
his ideas and watch their growth. 

If I am asked to describe the philo- 
sophy which is the basis of modern 
conceptions of. crime: and punismhent I 


think I should say that first and fore- ` 


most it is a philosophy based upon the 


recognition of human personality, be- 


cause that is the fundamental concep- 


- tion and covers all the rest. It ig the- 
feeling that every man, however wicked, 


however obstinate, however depraved, 
is nevertheless a human being with 


rights-which he can never forfeit entire- -` - 


` ly, whatever he has done. Next comes 


‘the conception of social justice, that is. 


to say, the claim of the community to 


protect itself, but with an- obligation - 


always to remember that the person 
against whom it- seeks protection: i$ one 
of its own members and is not to be 
treated as ari “ outlaw. Or-an outoast. And 
lastly ther® is the. faith, often: shaken 


- but never shattered, in the common `` 


humanity of ua ali, that faith which has 


so often inspired® great saints and pro- 
phets but which has scarcely until the 
present age captured the belief or ex- 


cited the imagination of the great mas” 


of mankind. I rember very well in 


` the-old days, when I heard a judge pass- 


ing sentence and telling the prisoner, 
as judges sometimes will that society 


ondering whether a prisoner 
would ever ask in his turn: ‘‘ But who 


. is going to protect me against society ' 
. Society may create criminals as well as 


punish them, and will eontinue to do 
so until it has accepted in full the phi- 


'losophy of which I have just spoken. 


A reformer who is unwilling to profit 
by the example of other systems scarce- 


: ly deserves his name, I do not mean 
, that he is slavishly to copy them, but 
; he will at least desire to seek to grasp 


the ideas which underlie them. I do 


- not think that the western democracies 


need fear comparison with other coun- 


' tries in this matter, and if I refer to 


my own country more than to others 
it is only because I know it best. Nor 
will my audiénee suppose, or at least I 


` hope that they will not, that anything 
~-I say is to be taken as reflecting upon 


countrieS not so far advanced; for it is 
impossible to compare or contrast re- 
sults without knowing the circumstances 
of each case and the difficulties which 
have to be. surmounted; and this is a 
matter in which we may surely all pool 
our ideas and our experience without 
indulging in feelings pine of envy or 
of superiority. ` 

,l believe that India can profit by an 


examination of thé western approach to, 


problems of crime and punishment and 
of the western methods of handling 
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them. But I am als® firmly of opinion 
that this examination is unlikely to be 
fruitful unless the difference of the back- 


rounds in India and in the West is fully 
- ‘appreciated. The &vestern demooracies 


have this advantage, that they were 
pioneers in the field, and for many gene- 


rations past have devoted much thought : 


to the problems involved. “bey have 
produced individual reforme whose 
names are known throughout the civil- 
ised world; but though these were a 
powerful factor in awakening the 
national conscience to the presence of 
grave evils in the body politic, yet I do 
not think that their effort would have 


been so successful -if the reforms which. 


they advocated had not been felt to be 
in harmony with a profound revolution 
which was in progress in the whole eul- 
tural life of the nation. We may say 
that the eighteenth and the beginning 
of the nineteenth century were rough 
and coarse epochs in many ways, and 
it is easy enough to criticise what seems 
to us now to ‘have been their insensibi- 
lity or their complacency; but under 
this outer shell (T willingly admit that 
it was tough and hard enough) there 
was a national conscience waiting to be 


stirred; and the reform of the criminal, 
law, the abolition of the slave trade and ~ 


the early Factory Acts are sufficient to 
show that when the attention of reason- 


able men is drawn to evils which for - 


want of perception or imagination they 
have not,up to that moment seen in 
their true perspective, they will, if their 
coriscience is toubhed, make every effort 
to put things right. 

I believe that a revolution of the same 
kind may, now be in progress in India, 
but my Indian friends have often Iament- 


ed to me the difficulty “of ding people 
to take an active interegüéin anything 
outside politics. If I e to comnfent 
on this, I might find myself treading on 


. forbidden ground; and therefore I Shall . 


content myself with saying that your 
efforts to create a publie opinion on all 
the matters of which L have been speak- : 
ing are not likely e fail for wat of op- 
portunity or material on which to work. 
And here I should like to make two brief 
observations, being led thereto by some 
remsrks of Mr. Srivastava in his report. 
I hope that it will not be thought 
necessary to rely exclusively or mainly 
on government assistance in these mate 
ters. I recognise that without the 
assistance of the different governments 
your work is likely to be handicapped; 
but I trust that you will always main- 
tain an attitude of independence and 
freedom of thought. Secondly, I ob- 
serve that Mr. Srivastava urges the 
*' professionalising ’’ of the social ser- 
vices; and if by this he only means that 
workers in this field-should be trained in 
the principles and technique of social 
work, then I should agree with him. 
But he seemed, I thought, to treat ex- 
perience a little cavalierly, and he can- 
not resist a fling at those whom he 
stigmatises as sentimentalists. There 
is, I agree, one type of sentimentalist 
who is the bugbear of all true reformers, 
because he has little sense of values and 
will not undergo the hard mental dis- 
cipline of thinking a problem out. But 
I am not disposed to treat too lightly 
the power of emotion as the driving 
force behind a great cause, nor to des- 


. - pise the worth of voluntary effort, in- 
spired not by governments nor scientific 


researchers, but by a*true love and pity 


,™Sinforfaed by knoWledge and experience 


»* 


and Ñased upon sound method. is on 
every ground:to be preferred to an ilt- 
regulated philanthropy which is designed 
to affdtd comfort to those who exercise 
it rather than to those who ire its ob- 


‘jectg. But, though I fnay be altogethe: 


wrong, I hold the view equa'ty strongly 
that an .illregulated ' philanthropy is 
better than no. philanthropy at all; and 
l doubt if the most sciéntific method, 
which labels criminals with their appro- 


priate scientific descriptions and deals ` 


with them, no matter how efficiently, 
as so many administrative pawns,- effects 


.as much real good as a single warm- 


-hearted man or woman who seeks to 


establish personal contact with a crimi- 
nal upon .the basis of their common 
humanity. I do not wish to be misunder- 
stood. I am only pleading that when 
we seek to avoid one extreme! we do not 
run into the other. And when I recall 
that in my own country all the move- 
ments which have been so enthusiasti- 
cally- taken up elsewhere originated in 
the efforts of pyivate persons or- indivi- 
dual officers who ultimately persuaded 
government that they were worth adopt- 
ing,—ths whole~probation system, juve- 
nile courts, the Borstal schools, and the 
Wakefield prison experiment—I see no 
reason to suppose that only in govern- 
ments and in departments of govern- 
ment is true wisdom to be found. 


Those who are disposed to lament the 


shortcomings of the present I recom- 
mend to cas} their eyes back a little 
and see how far we have in fact ad- 
vanced in the last hundred or hundred 


“and fifty years” -I°do not say this for 
: 2 l 
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I for the suffering and the oppressed. I 
* would torar hu that philanthropy 


6 


the purpose of enéouraging complacen- 
cy, but rather the contrary; for when we 


see how the best minds of an earlier 
. generation accepted things from which 


we now shrink in horor, we ought to 
remind ourselves that we too shall stand 
one day at the bar of history and that 
the verdict upon us may not be so 
favourable 4 $ we may now he wvlined 
to believ Let me read you a passage 
from Boswell’s Life of Johnson, and 
remember that few men had a more 
tender heart than Dr. Johnson: '' He 
said to Sir William Scott, ‘ The age is 
running mad after innovation; and all 
the business of the world is to be done 
in a new way; men are to be hanged 
in & new way; Tyburn itself is not safe 
from ihe fury of innovation.’ It hav- 
ing been argued that this was an im- 
provement—‘ No, Sir (said he eagerly), 
it is not an improvement; they object 
that the old method drew together a 
number of spectators. Sir, executions 
are intended to draw spectators. If 
they do not draw spectators they don*t 
answer their purpose. The old method 
was most satisfactory to all parties; the 
public was gratified by a procession; the 
criminal was supported by it. Why is 
all this to be swept away?’ ’’ And I need 


‘hardly add that Boswell thoroughly 


agreed with this view and held that exe- 
cutions had no longer the effect which 
they formerly had. To-day we no longer 
argue whether there should be: public 
processions to a place of public execu- 
tion; we argue whether ¿capital punish- 
ment itself can be justified. A hundred 
years ago there were still parts of India 
where criminals could be torn to pieces 
or trampled to death by eléphants; to- 
day it is a matter for debate whether 


flogging can in any * circumstances be 
regarded as’ a proper punishment 1 for a 
i convicted felon. f 


_ The holding of this E is 
nevertheless -a “sigh of the times, and it 


` will one day; I hope, be looked back up-- 


_on as a true land-mark in the history of 
the social services in this equntry. There 
are long periods during “ Wich little 
‘social progress seems to be madè, though 


. I think that the process of amélioration 


would be found on examination to be 


going on-insensibly ‘all -the time. But. 


- undoubtedly moments `do. come ‘when, 
for some reason or other, a country or 8 
‘people pauses ‘to take stock of a parti- 


`. cular situation and to review principles 


. on which past policy has been: based; 


and then there is very often, if not a me 


complete break with the past, at any rate 
`- a deflection to a new and hitherto un- 
tried course. The public interest is 


| _ stirred or the social conscience i8 awaken- 
‘ed, ahd: men begin to realise the incal- _ 


eulable harm which may .be done by 
ignorance or carelessness no less than 
` by wickedness or 
-thè awakening which took place in my 


own. country after the’ astonishing lab- ` ` 


| ours of John Howard and. Elizabeth 
Fry; and it may be that the labours of 
this Conference will also result in draw- 


^- ing attention to matters on which the ` ' 
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- realised. Indeed, I 


` generation. 


malice. Such was - - 


, ` e. 


the importance of whi 


-public at large has, E reflected, and 


it true to say ~ 
that we-can detect throughout- the Lene 


. history of eriminal and -` prison reform 
- two distinct influences at work, of which: : 
_now one and tow the other. has: préduced 
‘for the time being the more far-reaching - 
_ “results. 
` evolutionary “development ^ of. 
. general ideas which underlie the pro- 
. gress of all civilisation and therefore. . 
: affect indirectly our views on crime and 


The firs? is to be fouhd in the 
those 


punishment as on other matters; . the ` 


* other is the direct’ and powérful influ- -. 
` ence which a convineed and. determined - .. 
` .. body of reformers in a particular field, 
.~ inspired by -an ‘almost missionary . zeal 
and disdaining none of the arts of the 


propagandist, can exercise upon their 
When these two influences 
are combined, they are almost irre- 
sistible. The ferment of new ideas in 
India to-day shows that the first is al- 


. ready at work; I hope that the new 


Penal Law Reform League may fur- 
nish the second. 


` I have already tregpassed too long Z 
upon your patience. . 
` clude this Address by thanking you.- 


Let me then con- 


most warmly for your attention and, 
wishing Godspeed to all-your labours. 


it ha’ Bevel ` 


$- 
*w 


THE ETHICS OF THE LEGAL PROF ESSION IN INDIA, - 


° 2 Dr. PAOHOHIDARANDA Bina, BARRISTER- AT=LAW 


` Closely connected with the subject of 

Advocacy, 88 an-Art, is that. of the 
` Ethics of Advocacy or; as it. is more 
commonly called, Legal Ethics. It is 


dealt with in almost every book on-Ad- ` 
vocacy, but so far as India is concern- . 


ed, thé subject naturally forms a chap- 
ter of Mr. Justice Walsh’s book—The 
Advocute—which is the only fairly 
comprehensive work on the subject. 
The treatment of this rather difficult 
subject is good, so far as it goes, in that 
book, but it is not wholly satisfactory, 
due no doubt to the author’s rather 
` limited experience of the realities of 
life in this country, and also to- an in- 
adequate appreciation, on. his part of 
the many knotty and crucial problems 
which enter into a consideration of 
Legal Ethics. Before, however, ad- 
verting to Mr. Justice Walsh’s treat- 
ment of the subject, we may present to 
the reader’ a few general observations 
which might assist him in appreciating 
our point of view. 


I 


Legal Ethios is that entire body of 
principles of conduct which should 
guide the lawyer in the practice of his 
profession. While this is, in a measure, 
“a characterization? if not a definition, it 


. gathering 
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'does not explain the origin, the force, 
. Dor the content of this body of prin- 
` ciples. Its origin is somewhat hazy; it 
‘has in fact a slow growth; its sanc- 
tion, in the main, is merely the public 


opinion in the profession; its formula- 
tion is still in a large measure uncer- 
tain, though rapid progress has been 
made in recent years, even in India, to- 
wards an accepted formulation of its 


‘main principles. Only in a few parti- 


culars, does Legal Ethics seem to have 
the direct sanction of law i$ is rather 
the expression by a few self-appointed 
philosophical minds of the traditions ac- 
cepted by the general sentiment of the 
profession, and tending more and more 
to precise form. The origin and growth 
of these efforts have consisted in 
together from soattered 
sources - isolated rules of conduct, some 
prescribed or enforced by law, some 


merely observed by the average exem- 


plary member of the profession, and 
cementing them together with a few sug- 
gestions originating in the application of 


_ certain generally recognised. möral ` prin: ° 
ciples, or principles of propriety, or ex-. 


ae tn, 
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“<The Advocate: His Aims, and Aspirations, _ 


by Mr. Justice Walsh (Ram Narain Lall, 
Allahabad), 1987. 


e 


pediency, to the speeific problems pre- 
sented by a lawyer's activities. On 
these lines are written the two best- 


em known books, in English, on the sub- 


ject, those of Shgrswood, in America, 
and Samuel Warren, in England. Others 
have builé since upon their work, and 
have coupled with it some collation of 
the principles. which vart&ys decided 
cases, through the ‘adoption ess 
tion of these principles by judicial autho- 
rity, under their statutory power to 
maintain general supervision over law- 
^ yers, have enunciated as the law appli- 
cable ‘to their conduct, when that con- 
duct has been the subject of dispute in 
courts over rights and remedies. : 
` In or about the year 1905, the Ameri- 
can Bar Association, a voluntary asso- 
ciation of American lawyers, appointed 
a committes, many of them of national 
‘distinction, to consider the subject of 
. Legal Ethice, and formulate some speci- 
- fie’ é canons upon the subject. This Com- 
„mittee continued its labours until 1908, 
when it feported . the result to the Asso- 
ciation in the ‘form of an introductory 
“preamble, I thirty- two specific canons, 
and a proposed. promissory oath. The 
American „Bar Association's committee 
diligently collated prior efforts in the 
formulation of canons of Legal. Ethics, 
and traced some of those to sources 
having the force of law. This , com- 
mittee, brought to light, and gave "wider 
circulation to’ old Doctor Samuel Jobn- 
-SOn'8 ‘lawyer’ 8-prayer, embodying in it a 
prayer for. guidance, and the fifty 
maxims which David Hoffman (a pro- 
.minent; lawjeri in the State of Maryland 
a nd greab'pfeceptor*under the old sys- 
~ tem of roading law in offices) formulated 
for the guidance of his students, and 


` substantial 
- American people. 
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made them promise ts read fem twiee 
@ year during their profagional career. - 
This comfnittee by probing . these many | 
sources and collating and formulating 
the results, has done a great® and 
ethical labour for the 
In this respect, Bri- 
tain had rather lagged behind—to say, 


` nothing of India- but we may confi- 


dently expect, as the years go by, to $ee 
the principles of Legal Ethics, as an- 


nounced by philosophic writers, having 


no law-making power, gradually enun- 
ciated as the law of the State. So far . 
as India is concerned, the subject is still 
m an embryonic stage, and it is to be 
hoped that the principles laid down in 
Mr. Justice Walsh’s book will contri- 
bute to the building up of 8 system of 
Legal Ethics, on a sound and rational 
basis. 


Or 


One of the principal differences which 
tends to operate to the disadvantage of 
the profession in India is the constitu- 
tion of judiciary. “It is one of the 
merits of the English syStem;'' says Mr. 
Justice Walsh, “ that the Bench has 
been nurtured with supplies from the 
Bar," with the inevitable result, that 
** the Engliah, system every day justi- 
fies itself,” and it ' has been so suc- 
cessful.’’ On "the contrary, as he very 


“mildly puts it, “ the constitution of the 
Indian judiciary is necessarily some- 


what artificial." Why “ necessarily "' 
we confess, we do not understand. Any- 
way, you- cannot have herf, in the re- 
sult, that '' strong and fearless judi- 
ciary,” which in thee well-chosen words 


€ 
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of Mr. Juice Walsh, ‘‘ is the last, and 
sometimes d only bulwark against 
tyranny and wrong in high places, and 
the impulsive ahd inconsiderate’ action 
of the Executive." Is it then at all 


surprising that under such '' somewhat’ 


artificial ’’ conditions, there is not that 
same impetus to, and that same zeal in, 


“and that same spontaneity for, the. 


growth and expansiof of legal esprit-de- 
corps, which is the basal foundation of 
Legal Ethics? \ Mr. Justice’ Walsh is 
but too keenly Ware of these inherent 
limitations. of our system—‘‘ an ab- 


` 
+ 


` gence of that controlling influence which 
_ comes from publie opinion." It is for - 
` this wide difference in the system which 


obtains in Britain and India, that Mr. 


Justice Walsh’s treatment of Legale" 


Ethies is not wholly Satisfactory. At the 
same time there is a great deal of valu- 
able information to be gleaned from this 
book, on the subject of Legal Ethics. 


| We ne A go into details here, as our 


object flas-been to draw the reader's 
attention to the striking merits of Mr. 


-Justice Walsh’s book, along with some 


of its prominent limitations. 


A U 
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SHORT CRITICISM OF B. A. D. ACT i 
SANTIKUMAR Dorr ° 


* Third-year Class é . 


. “The B. A. D. Act is a bad Aoi" 
this is an axiom with many people. I 
refuse to be. a whole-hearted supporter 
of the above-mentioned group. Here I 
` will try to criticise the Act from a law- 
yer's point of view, supporting my ori- 
ticism with reasons as far as I can. The 
foremost thing that struck me while 
dealing with this Act is that this Act 
though a substantive branch of law 
dealing with the substantive rights of 
the parties, is in effect retrospective in 
its operation. This I think is wholly 
unjust. Going through the entire field 
of substantive law we do not, as a rule, 
find substantive law to be retrospective 
in operation. Now I will justify my re- 
marks that '' this is in effect retrospect- 
ive in operation '" though not so stated 
in the „Act itself. 

Let us take an example to illustrate 
this. A, mortgages his property P, to 
B upon certain terms agreed to by and 
between the parties in 1928. Some 
rights and liabilities over the property 
P. acerue to the partics because of this 
transaction. B has the right to have 
the mortgaged property sold and to 
satisfy the debt out of the sale proceeds 
after the due date for payment. But 
because of the B. A. D. Act, B will not 
. “be able to exorcise this right of his which 
aeorued to him years before the passing 


of this Act, and thus the Act is in effect 
retrospective in its operation. Here we 
find that the man B îs deprived of his- 
valuable right expressly conferred upon 
him by the debtor A and he (B) may 
not get even the whole of hig principal 
money back, not to speak of interest. 
Under the aegis of law an unlawful act 
is being committed when A is allowed 
by law to give a go-by to his contract 
by refusing to perform his part of the 
contract after he has himself benefited 
by it. This is, to say the least of it, 
shocking to our sense of morality and 
truth and opposed to the general prin- 
ciples of law. The Act could very well 
enact that debts contracted after it has 
come into force should come within its 
operation, and then nobody could have 
grudged. If such Acts ‘are passed we 
may one day- find to our surprise that 
the Government may simply by a majo- 
rity of votes pass a bill entitling the 
Government to refuse repayment of the 
whole lot of Government promissory 
notes on tk» ground that the Govern- 
ment need money for public works, in 
total disregard of the general principle 
that substantive laws should not be re- 
trospective in operation. 

Next we come to the scop and opera- 
tion of the Act. The title very inno- 
cently suggests that thiseAct is only 


` 
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` . 
Basa for the. er P "poor Agricul-- 


° turists® (and efor the. sake of argument 


` 
x 


- 


we fake it for granted that-agriculturists 
are goor and over-burdened with debts 
anü- unable to repay). But when we 
come to thé definitions in the Act, we 


- find that the definitions are made wide 
“enough to include all classes of debtors 


provided" only that ¢hey are residents 


.of Bengal. That is why, in the practi- 


eal field: also, we find that merchants 
and zeminders of the Province are ap- 
plying and getting relief under this Act. 
Because of: tlie: before-mentioned loop- 
hole in law, we find all sorts of debtors 
are actually getting shelter under this 
Act and avoiding or delaying payments 
to their creditors and I am tempted ‘to 
remark that this Act, if it is not any- 


thing more, at least is apparently par- . 


tial to one section of Bengal public at 
the cost of the legitimate and lawful 


rights of the other section. I will justi- 


fy my remarks, 


By the Act,. a Board is empowered 
to relieve a debtor in respect of all his 
debts not only in respect of the interest 


` due but also in respect of the principal 


sum though he may possess properties 
sufficient to cover his total liabilities. 
The Board also can direct such reduced 
sum ‘to bé payable in 20 years, in instal- 
ments and in the mean time such sum 
will not catry any interest. The Board 
also may so direct that the properties 
of the debtor will not be within the 
reach of the creditors to satisfy his debt. 
Is that not curtailing the rights of the 
creditors? Even the creditor’s inherent 
right to sue is curtailed by this Act. We 
know that any man,under the law has 
an inherent fighf-to sue in any court of 
° - -. ; 


` nature of -his right. 


the de 
` Board formed under this Act. 
under the provisions of this Act, any 


“plication has been made to it. 
- effect a suitor is bound to submit to the 


competent jurisdiotion. provided thaf he 


` - has a real cause of action such as a debt 
. due to him. -This right may be des- 

. eribed in plain words as a right to have w> 

^ the decision of a competent lawyer com- 


prising the court as to the existence and 
Under this Act we 
see that this inherent right to sue is prac- 
tically tay f away by the Act only if 
r makes an application to the 
For 


such Board is empowered virtually to 
issue am injunction upon the Highest 


' Court in this Province from proceeding 


with any suit in respect whereof an ap- 
Thus in 


decision of a Board, say consisting of 5 


lay men appointed by the Government 
- possibly without the least of knowledge 
`of law. It may be mentioned that there 


is no minimum qualification prescribed 


. in.the Act for being appointed a mem- 
‘ber or & president of a Board under this 


ct.- What harm could there have been 
if instead of leaving the matter of de- 
ciding disputed questions of law and 


fact relatingto such a debt to five ordi- 
. nary men the matter were left to be de- 


cided by the Civil Court, i.e., an efficient 
Lawyer Judge of competent jurisdic- 
tion &nd thereafter the settlement of 
the debt only were made by the Board 
formed under this Act? 

Of course there is an appeal allowed 


‘from a wrong decision of the Board. 


Let us discuss the question.of appeal 
now. We know that under the present 
law if in `a Civil suit the Chief Justice 


tot this Hon'ble "High Court with hig, 
_ companion 
ment of 


justices affirm M the judg- 
the lower es; in 3d 


= 
15 


d 


“ah Da 


ie 


Appeal, still the suitot is given a right 
of appeal to their Majesties in counci! 
therefrom. I 


= ‘But there is only one appeal allowed 


under this Act from the decisions of a 
Board and under Sec. 40 the decision 
made in the first appeal is final. This 
appeal again lies not to a court but to 
an officer appointed by the i aa 
for the purpose. 

Section 88 bars any appeal from the 
decision of a Board to any Civil Court 
in the whole province of Bengal, nor 
shall there be an application for revision. 
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Therefore we -may unhegitatingly say ` 


that the right of appeal all8wed By this 
Act is wholly inadequdte and insuff- 


cient to protect the interests ofthe 7 


parties where disputes have arisen over 
the decision of the Board. Parties 
should have been given the right to*take 
thé matter before competent Civil.’ 


wç 


Courts at least in @ppeal, for Wwe mgy 


coneeive of cases where in deciding the 
rights of the parties intricate questions 
of law might arise, which are difficult 
enough to be decided either way, even 
by very efficient lawyers. 
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The evolution of the law of alluvion, 
which literally means deposit of land 
from a river, is. to be ascribed to the 
necessity, which was felt, of regulating 


the ownership of lands gaihed from the 


- ry 


an 


sea or the river by the washing up of- 
sand and earth.: The constant action of 


running water-leads to the deposition of 


=~ soil on the banks of the river and the sea; 


the disseverance of soil from such 
banks; the formation of islands in the 
beds of the river and the sea; and the ab- 
andonment of such beds due to the dere- 


liction of water ‘therefrom. Rules of - 


law had accordingly to be framed where- ` 


by to determine how ‘the ownership of 
the beds and-banks:of rivers or the sea 
would be-affected by reason of changes 
introduced thereto by thé natural ponon 
of running water. ` 

The history of the law on this sübjost 
shows that it passed through three suc- 
cessive stagéa of development. - In its 
first concéption, -the 
was associated with the law of gifts, ac- 
cording to which ‘the’ alluvial formations 


law of alluvion 


were looked upon in the nature of gifts ` 


made.in favour of the adjacent land- 
owne? by the river or the sea. Traces 


. of this conception are to be found in the 


texts of the Hindu sages. In its next 
stage of dÉvelopment, the law of allu- 
vito was assithilated by fhe Romans to 
the law of aceession, by which the own- 


*$—80L 


^ Pnor. Barras Mirona, M.A., ^ gn 


‘ ‘pal. 
-or the fruits of trees .belonged’ to ‘the 


pot 





er'of a principal object became, by vir- 
tue of his ‘ownership alone, also the 
‘owner of its'produce, upon the principle 
that the accessory belongs to the princi- 
Thus the young ones of animals 


person owning the animals or the trees. 


-In l&ter times, the doctrine of accession 


was enlarged so as-to cover cases of addi- 


. tions to.one’s land ‘by the natural action 


of the river'or the sea. . This rule of ac- 
cession was simply the old rule of gift of 


‘the Hindu Law seen in the light of -a 


peculiar. theory. What.was regarded as a 


gift from nature: by. the Hindu lawgivers 
-now came to be looked upon as a gift 


from one's own land by the Roman juris- 


‘consults. In the mature Roman Juris- 
‘prudence, this rule of accession was re- 


garded only as an exception to what may 


` bé’ described as the. theory of ownership 


by title paramount. - This principle is 
said to be founded in universal law and 
justice and has been stated as follows: 
‘t whoever - has land, wherever it is, 
whatever may. be the accident to. which 


.it has been exposed, whether it be a 
. vineyard which is covered by lava or 
-ashes from a volcano; or a field covered 
- by the sea or by a river, the ground, the 


gite, the property remains'in the original 
owner” (per Lord Justice James.in 


Felix Lopez vs. Muddun Mohun Tagor 
: 18 MLA, 464). 


"The operation of thi 


r 
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the society, when Jahd, edvered. with _ 


‘pule of ownership b$ title paramount 
- would necessarily limit the applicability 
of the rule of alluvion by accession only 
~ to those cases of accretions, which can- 
hot be recognised eas the property of any 
former owner. In its latest phase of 
development noticeable in the Code 
Napoleon, there appears be a move 
towards an adjustment of the two fore- 
-going doctrines of accession and owner- 
ship by title paramount, in so far as it 
ig provided therein that the owner of an 
identifiable and identified land, which 
has been carried away ‘by the stream 
and adhered to another’s land, must re- 
claim the same in course of one year, 
in default of which it will be held to be- 
long to that another proprietor. 
It was but natural that in the infancy 
of civilisation, when people had little 
knowledge that the action of running 
water lies merely in wearing away the 
' substance from the soil of one bank and 
transporting it to that of the other, that 
they would mistake the carrier for the 
producer. Accordingly, the conception 
was formed that the alluvial formations 
were gifts by the river or the sea, as 
the case might be, from out of its own 
womb, that is to say, of its own pro- 
perty. The subsequent theory of acces- 
sion introduced no new principle; only 
instead of looking upon the river or the 
sea as the giver of its own produce, it 
regarded the very soil to which the ac- 
cretion adhered as its producer and 
grantor, As civilisation advanced, land 
was by degrees brought under cultiva- 
tion, with the result that what was for- 
merly neither valuable nor usable thus 
q became not only usáble but valuable as 
` well. And now the extreme hardship 


P of the Shove rule made itself felt upon 
go o ` l 


growing crops having been, ey the. 
violence ‘of waters, hodily torn sway 

from the parent estate and united to A 
another, was held to belong to the foter ~ 
of the latter estate, thereby depriving | 
the poor owner of the fruits of his labours 

over and above the property itself. In 

order to relieve against this specific case 

of hardship, an amelioration of the law—— 
was effected by evolving an equitable 
ryle by which the former proprietor was 
allowed to reap the crops he had sown. 
As time went on, people gradually per- 
ceived that what was so long looked 
upon as a gift of the waters or even pf 
the land to which it was attached was 
in reality the property of some particu- — 
lar individual, which could not be thus 
taken away by the adjacent landowner 
upon any recognised principle of law and 
justice. This perception of the exact 
nature of the action of running water 
and the consequent growth of alluvial 
formations made a wholesale revolution 
of the doctrine of alluvion law and cha- 
racterised its future progress. At the 
very outset, the attention of lawyers 
was naturally directed towards reform- 
ing the hitherto acceptéd rule relating 
to the losses of large tracts of land with 
standing crops thereon, where indeed 
there were unmistakable signs of a for- 
mer occupation. Accordingly, the owner 
of the crops in such cases was not only 
allowed to recover the crops but also 
his property along with them. The next 
step forward was taken by expanding 
this rule so as to cover all cases of avul- 
sions, whether with or without growing 
crops, where also the idemtity of the 
land was still retained and finally sthe 
rule was formulated jhat in all cases of 


A 


LI 


-ing redress 


4 


. prietor,— which for convenience’ 
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: s adaitione will be restored 


. to the origina] owner, provided only the - ` 


ownership could be traced: I# will thus 


be seen: that this rule of preferring the 


orfsiñal landholder to the riparian pro- 


we may describe as the principle of 
ownership by title paramount,—was the 
outcome of an evident, necessity for giv- 
‘against ‘the _ inequitable 
operation of the theory - of. accession. 


. The rule of alluvion - -by ‘accession ~ be- 


. eame tó be resorted to, only in those ^ 
cases of alluvion, . where the increments ] 

` took place by slow and imperceptible 
degrees, thereby ‘preventing the possi- 
- bility of recognising their identity aa-the -` 
property: of any ascertained individual. 

‘In the latest phase of the development -- 


eame in -consequence more and more, - 


restricted in its scope until 8b last it 


of this branch’ of law, we find traces of 
a growing tendency to modify this rule 
of ‘ownership by title paramount, in its 


turn, as a ioo strict adherence: to this ` 
provision is deemed to be likely to pro- 


5 duce some unhappy results by introduc- 


` owner of tie: adjoining land." This rule ' I 
_effanciated -above, ` although “sanctioned 3 
A by fone s op the face e it suck a Ti 


- ing an element -of uncertainty into the . 
- ownership of acoreted lands. š “sr 
The governifig principle of the law `. - 
of alluvion will thus appear to be owner- . 
. ship by title paramount and the prin- 


ciple of i accession is ‘only an exceptional 


`- rulé to- "be applied ` to cases where, the 
‘land is incapable: of identification. This 

. rule of accession has been formulated as : ` 

“Where thəre i is an acquisition - 


follows : 


"of. land from the sea or a river by 


_gradual, slow and imperceptible degrees, 


the accretion is held to belong - to the 


a 


T 


sake. 


- violent parus from the universal 


“principle of law_and justice that various 


i „theories have been advanced by text- 


writers and judges in support of the 


rule." We will give below a brief his- 
` tory of the attempts to find out the: 


true foundation of this rule of accession 
- Vinniu&.in his Commentaries on Ro- 


` man Law pups the rationale of he prin- 
S ciple in the following terms :—‘‘ Allu- 
` vion is said to be incrementum latens 
'^Le., an imperceptible addition, 


when 
anything’ is so gradually and secretly 
added to'our land that one cannot per- 
ceive by:his senses the quantity which 


- gt each moment of time is detached 
.from the land of another person and ` 


added to ours. It is out of this cireum- 


. stance. that the equity of acquisition 


arises; assuredly, because what is added 


`. by alluvion is so slowly and seoretly de- 


tached from another's land, that if per- 


. chance its restitution were thought of, 
` one would be unable to make out whose 


it was before or from what it had been 


“detached.” : 


Coming to England, we find Tol 
Hale in'his '' UR Jure Maris " stating 
as: follows: —'' Land gained by alluvion 
belongs to the, King but if such allu- 


` vion-be so insensible, that it cannot be 
by any méans found that the sea was 
- ‘there idem est non: esse et non upparure 
- (not io be and not to appear are the 


same), the land thus increased belongs 


-a8 a perquisite to the owner of the land 


adjacent. ^" - 

Blackstone in his Commentaries also 
lays down that ‘‘ if this gain be by little 
and little, by small and imperceptible 


` degrees, it shall'gq to the owner of the 
for de minimis nou 
-curut lex (aw. does not conas with 


land ` adjoining, 


trifles).’’ According to him the rule of 
accession thus rests upon the forbear- 
ance of the Crown, to whom all accre- 
tions lawfully belong, in not interfering 
on account of the smallness of the usur- 
pation. ° 

The doctrines indicated by Hale and 
Blackstone would necessarily limit the 
acquisition of ownership iÑ respect of 
alluvial formations to cases in which 
the increments were small in quantity. 
But Courts of Law were not in favour 
of any restrictions and hence they ap- 
plied the rule of accession to all accre- 
tions by alluvion irrespective of the ex- 
tent of the total increments, provided 
only they satisfied the essential condi- 
tion of being slow, gradual and imper- 
ceptible in their progress (per C. J. 
Abbot in Hex vs. Yarborough (1824) 
8 B and C. 91). 

A different explanation of the rule 
was now advanced from the Bench in 
the Hull and Selby Railway Co., name- 
ly, that which cannot be perceived in 
its progress is taken to be as if it never 
had existed at all (per Baron Alderson: 
Vide (1889) 5 M & W. 827). The reason 
of the rule may therefore be put thus 
that the increase being imperceptible in 
its progress, it becomes vested in the 
riparian owner de die in diem (from day 
to day) as its growth extends, and what 
is once vested in him cannot be after- 
wards divested by the circumstance 
that after a lapse of time the incre- 
ment becomes considerably large so as 
to be apparent to the eyes. 

In the very same case, Lord Arbinger 


enunciated still another principle, vis... 


that of necessity as the foundation of 
whe rule of accession, when he said that 


Mi, d it is fonded on thè necessity which 
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exists for some such mule of faw for > 
permanent proton ang adjustment , 
of property." ° í 
In the later case of `Attorney General A 
vs. Chambers [(1850) 4 De G & J "tr, - ^7 
Lord Chelmsford has hinted that this 
rule of alluvion is based on equjtable 
consideration as compensation for loss- 
or threatened loss, ‘‘ It must be borne 
in mind ” says his Lordship '' that fhe 
owner of lands does not derive benefit 
alone, but may suffer loss from the 
operation of this rule; for if the sea 
gradually steals upon the land, he loses 
so much of his property which is thus 
silently transferred by the law to the 


proprietor of the sea-shore.' The germ 


of this theory of equitable compensas--eme. 


tion is to be found in the works of the 
German jurist Puffendorf, who main- 
tained that the deserted bed of a river 
ought to be adjudged to the unfortunate 
proprietor whose land has been occupied 
by the new bed of the river to console 
him for his loss sustained thereby in- 
stead of the same being allotted to the 
riparian owner by right of alluvion. And 
this view of Puffendorf has been given 
effect to in the Code Napoleon in deal- 
ing with the ownership *of abandoned 
river-bed in Art, 563. Blackstone in Lis 
Commentaries has also borrowed the 
idea in his support in laying *down the 
rule of alluvion. Thus he says, ''If this 
gain be by little and little, by small and 
imperceptible degrees, it shall go to the 
owner of the land adjoining for de mini- 
mis non curut lex (law does not concern 
itself with. trifles); and, besides, these 
owners being often losers by the break- 
ing in of the sea, or at charges to keep it 
out, this possible gain is, thereforag% 
reciprocal consideration for such lpos- 


“UN =Í, 


` 


sible charge or ss ” (2 Black. Com. 
201). e e 

-If the still later case of felix Lopez 
vs. Muddun Mohan Thakoor [(1870) 18 
M3.A. 467], Lord Justice James ob- 
serves that the rule of alluvion is based 
upoe the impossibility of identifying 
"the aéeretions as property of any ascer- 
"tained individual coupled with the neces- 
sity of framing a rule for the adjust- 


. ment of property, His Lordship in de- 


livering the judgment of the Privy Coun- 
cil goes on to say,—'' There is, how- 
ever, another principle recognised in 
the English Law, derived from the Civil 
Law, which is this, that where there 


is an acquisition of land from the sea or ` 


meee river by gradual, slow and impercep- 


tible means, then from the supposed 


necessity of the case, and the QE f 


of having to determine year by year, to 
whom an inch or a foot ór a yard be- 
longs, the accretion by alluvion is held 
to belong to the owner of the adjoining 
land.” 

Finally, in the case of Foster vs. 
Wright [(1878) 4 C.P.D. 488], Justice 
Lindley reverts to the Roman theory 
that the rule of alluvion by accession is 
founded on “the impossibility of identi- 
fying from day to day small additions 
to or subtractions from land caused by 
the constant action of running water.” 

` The foregoing recital of the divergent 
theories propounded from time to time 
as the true rationale of the rule. of allu- 
vion by accession reveals the concern 
of the legal world to maintain the same, 
apparently upon an agreed understand- 
ing that it is the most satisfactory solu- 


tion of an Yntricate problem. One thing - 


ia out’ of a consideration of this 
sombwhat long chain of reported deci- 


-= ®© Z =“ - a — 
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sions and the opinions of eminent jurists 
and text-writers, which is this that it 
is the difficulty of ascértaining the ac- 
cretions as the property of any particu- 
lar individual that has occasioned the 
necessity of preserving the rule. One 


-cannot also ignore, in this connection, 


the very stgking and significant pheno- 
menon, present in this case, namely, 
that this rule of alluvion by accession, 
formed as it was in primitive times pre- 
sumably without any’ sufficient percep- 


‘tion of the juridical conception involved 


therein, has persisted in its unbroken 
existence through centuries despite the 
varying oscillations of the succeeding 
ages between one theory and another. 
Indeed the only rational explanation of 


` its continuus existence as living law 


seems to be that this rule had in it the 
merit-of a convenient arrangement and 
herein lies the propriety of its being 
maintained. As a matter of fact, the 
Hindu lawyers discuss this topic as 
bearing upon the question of boundary 
disputes, which they intend to solve by 
making the river to be the permanent 
boundary between two adjoining estates. 
What then originated primarily in the 
theory of a gift from nature was after- 
wards retained for its efficiency even 
after the foundation upon which this 
rule of alluvion by accession was based 
broke down and it was later.on rested 
on the impracticability of identifying 
from day to day the mirfute increments 
and decrements caused by the constant 
action of running water. This doctrine 
was one of negative virtue for it was an 
answer to the claims of any particular 
individual as original owner of the ac- 
cretions themselves but i$ lacked the”? 
merit of explaining why of al’ persons, 


e “ < 


- 


} 
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these should be adjudged the property 
of the adjacent landowner. To obviate 
this difficulty, a further principle of com- 
pensation for loss had to be invoked 
for the purpose; that is to say, the gift 
to the riparian -proprietor was treated 
as a matter of doing equity by awarding 
the gradual gain to him, "i is exposed 


to the chance ‘of suffering§$a possible 


gradual loss (see-Angell on Water ` 


Courses 8. 58 note 2; also Gould on 
v^^n BR. 155). The ‘solution thu: 
effected failed to appeal to the public 
mind and eventually the rule has been 
sought to be maintained upon grounds 
of public policy, that i8 to say, as a 
necessary measure for the permanent 
protection and adjustment of property. 
Apart from its general expediency, 
which is assuredly its greatest claim to 
popularity, it seems to us that the rule 
of alluvion by accession has its true 
foundation ‘on prescription. It is to be 
borne in mind that when an alluvial ac- 
cretion is in its course of gradual forma- 
tion, it 15.8lso being possessed by the 
adjoining landowner from the very 


moment it begins so to form. This is l 


perhaps at first without his positive 
knowledge, for the minute additions to 
his land, as it grows from day to day by 
imperceptible degrees, may well-nigh 
escape his notice until they have col- 
lectively added to the quantity and con- 
sequently to the extent of his own soil. 
But all the sante, he is possessing these 
increments adversely as against the 
rightful owner of these accretions, who 
` is all along unascertainable and unascer- 
tained. When, afterwards, owing to 
the: substantial growth of these acere- 
“tens, the ingement becomes notice- 


E le and early recognisable as distinct 


AN 


- from the original extent of thé land and 
the question of appropriafion ‘hereof 


arises for dbnsideration, the law, out of - 
respect for his continuous occupation 
from before, simply refuses to divest 
the adjoining landowner of the property 
so long possessed by him, In ether 
words, the law in déclaring him to be 
the owner of the sgid accretions, there- 
by gives prescription to such adverse 
possession, which, as Savigny declares, 
is thé fundamental theory of acquisition 


. of ownership. These multifarious ex- 


planations enumerated ‘above, are, 


‘therefore, in truth only so many pious 


endeavours ‘to add reasonableness to a - 
meritorious rule, which has so long pre- 


served its existence By reason of its iness 
- Kerent efficiency. i 


The historical sequence of the various 
legal conceptions, which we have traced 
above, has produced one remarkable cha- . 
racteristic noticeable in the law of allu- . 
vion, namely, the rule of accession, 


` which is in truth an exception, is spoken 


of as the universal rule applicable to 
all cases of increments by the action of 
the river or the sea, while the rule of: 
ownership by title paramount, which is - 


‘the governing principle of ‘the law of | 


alluvion, is regarded as a qualification 
upon thé general rule. Indeed it could 
not be otherwise. Legal theories are die- 
hards. The latter rule was originally 
brought into requisition as a rule of ex- 
ception to exclude one particular class 
of avulsions of lands from the speration 
of the former. And once it was born 
as an exceptional rule it ever retained 
its character as such despite its ever- 
increasing field of activity, arf the con- 
sequent narrowing down of the’ ra 

of operation of the rule of apcession. 
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° We Wave néticed before how. this” 


tule q£ allugion by accession has been 
confined within thé very smf&ll compass 


of slow and gradual accretions by im- 


““Perceptible degrees. The scope of the 


rule has been still further .cireum- 


scrihed by. the English and Ameri- ` 


~ can Courts of Law by an extend- 
ed application ‘of ethe principle of 
ownership by title paramount 
cases, where the alluvial ‘formations 
take place on the site which formerly 
belonged to a known proprietor before 


it became diluviated in water,—although _ 


the accretions themselves cannot be re- 
cognised as that person’s property. The 
introduction of this qualification. will 


—68d to the following result: where land 


pet 


is formed on & diluviated but ascertain- 


able site, afterwards discovered by the . 
recession or subsidence of water, such . 
land belongs to him who has a subsist- - 


ing title thereto. In other words, 


where. the accretion takes place to the ` 
land of'a.riparian owner, but on the site ` 


belonging to another proprietor, the 
title of the former by alluvion will yield 


. to the title of the latter by reformation. — 


The rule of alluvion by accession, how- 
ever universa! it might have been at 
its inception, has therefore to be read 
now in terms of the following: It is 
only where lands are gained by slow and 


infperceptible degrees, whose beds do ` 


not belong to any ascertainable and as- 
certained individual, that the accretions 
in such cases belong to the adjoining 
landowner. i 
This principle of ‘reformation in 
situ, which has made such a serious 
inroad upen the application of the rule 
coession may be regarded as an. ex- 
ioe of the principle of ownership by 


to ` 


r 
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title paramount. * In fact, the forma- 
tion of alluvial deposits upon a recog- 
nised site is held to belong to the owner 


-of the site upon a supposition that the 


accretion thereon is the reappearance of 
original land itself, although by reason 
of its -reappearance by impérceptible 
degrees, itgcannot be identified as the 
selfsame lafid. But in the leading case 
of Felix Lopez vs. Muddun Mohun 
Thakoor (1870) 18 M.I.A. 467, the Judi- 


. cial Committee of the Privy Council in- 


terprets it as an application of the rule 
of alluvion by accession, The question 


` in issue in that case was as to whether 


the pleintiff’s land having been wholly 
submerged so as to make the defendant's 
land the river boundary, the subsequent 


‘recession of the river caused a gradual i 
accession to the land of-he latter, al. . 


. though the said accession happened to 


` former’s land. 


take place on the ascertained site of the 
é The Privy Council in 
upholding the claim of the plaintiff thus 


` observes: '' If the ownership of the sub- 


t 


merged site remained as it was 
(and there seems to be nothing to 
take it away) it is difficult to see 


.Why a deposit of alluvion directly 


upon: it is not at least as much 
an accretion and annexation  ver- 
tically to the site as it would be an ac- 


' eretion and annexation longitudinally to 


the river frontage of the adjoining pro- 


'periy." Thus according to Lord Justice 


James, who delivered tifis judgment of 
the Board, the accession is an accretion 


‘and annexation longitudinally to the 


river frontage of the adjacent land of 
the riparian proprietor, while reforma- 
tion on original site is an accretion and 
annexation vertically to the submerge 


land of fhe owner thereof. H¥?thus as: `. 


n | 
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similates the rule of «eformation in site 
to the rule of alluvion by accession. It 
follows, therefore, that in the case of 
accretions forming to an adjoining land 
of one proprietor but upon the ` ascer- 
tained site of another owner; i.e., where 
the accession though a lateral. prolonga- 
tion of the riparian land isgat the same 
time a vertical addition the sub- 
merged but ascertainable site,—in such 
cases, in determining the title as 
between the two competing claimants, 
the law prefers the owner of the sub- 
merged land to the owner of the bank. 
This is & proposition open to the criti- 
cism that in doing so the law makes a 
fanciful preference of one individual pro- 
prietor over another. We cannot es- 
cape from this inequitable position, un- 
less we are prepared to fall back upon 
the principle that in contemplation of 
law, the alluvial deposition on submerg 
ed but ascertainable site is the reappear- 
ance of the old land of the former 
owner, who is thus entitled to get it back 
in accordance with the theory of owner- 
ship by title paramount as against the 
adjoining landowner. 


Examined in the light of our conclu- 
sions regarding the evolution of the law 
as discussed m the foregoing pages, we 
will find that the whole kody of the 
rules 18 evolved out of the principles 
of accession, and of ownership by title 
paramount supplemented by that of re- 
formation on original site, which, as we 
have seen, is only an extended applica- 
tion of the latter. 


Before we conclude, it is desirable 

to add a few words ‘regarding the com- 
parative merits of the different systems 
of law which have jointly contributed 


to the development ofethis b¥anch of the 
law. Now, the merit of conceiving this | 
great rulesof expediency, by whick the 
law confers the alluvial increment on 
the adjoining landowner, undoubfedk- ` 
lies with the Hindu sages, To them the 
rule was based upon the theory oj gifts 
from nature. Indeed the world owes.. 
its first lessons on, this topic tq Ancient 
India. Not only so, in the developed 
Hindu Law, we also find traces of the 
perception of the theory of ownership by 
title paramount as determining the 
claims to diluviated lands. But for pre- 
cision and completeness of the lew on 
the subject, we must turn to the Roman 
Law, which appears to have passed 


through all the stages of its develop > 


ment as noticed above, The mature Ro- 
man Jurisprudence has worked out a 
body of rules, at once so singularly 1er- 
fect and so complete in all its important 
details, that the collective wisdom of 
succeeding centuries has only contented 
itself by reproducing its provisions in 
the different legal systema of the modern 
world without any attempt at adding to 
or subtracting from them. It is only in 
the Code Napoleon of France that we 
notice that a provision gr'bunded on limi- 
tation has been super-added ‘to the Ro- 
man rule relating to avulsion. Article 559 
of the Code thus runs as follows: '' Ifa 
river or a stream, navigable or not, 
carries away by sudden violence 8 con- 
siderable and identifiable part of a field 
on its bank and bears it to a lower field 
or on its opposite bank, the owner of the 
part carried away may reclaim his pro- 
perty; but he is required to make his 


_demand within a year; afte» this inter- 


val, it becomes inadmissble, unless 
proprietor of the field, to whi 
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part carried® away *has been united, has 
= not yete taken, possession thereof.” This 
provision of the French law® may be 
supported upon the theory that the pre- 
“viug owner not having put forward his 
-claim within the statutory period of one 
year, will be deemed to have abandoned 
~the property, which thus comes under 
the operašion of the rule of accretion ap- 
plichble to unidentifiable additions of 
land. It is obvious that an inflexible 
application of the rule of ownership by 
title paramount is calculated to pro- 
duce inequitable results by -introducing 
an element of uncertainty into the title 
to such diluviated lands in as much as 
i& would enable the previous holder to 
eergglaim the same at his sweet will and 
at any distance of time to the possible 
detriment of the adjoining landowner, 
who in the meantime might have ocou 
pied such land. and wasted his’ labours 
upon it, thereby depriving him of the 
enjoyment of the fruits thereof. From 
the point of view of & permanent ad- 
_justment of such property and proteo- 
tion of the interest of the adjoining pro- 
prietor against the manifest injustice, 
which would otherwise be the .conse- 


4 


quence; of the working of the said rule, 
it appears to be necessary to introduce 
some such provision by which the land 
so cut off irom the parent land and 
united to another may be, in default of 
the claim. by the previous owner, as- 
signed to the proprietor of the inoreased 
land, upon the footing ‘of an acquisition 
of ownership! by prescription. Lastly, 


. there is also the rule of reformation in 


site, which has been introduced by the 
English and the American laws as 
an important qualification upon the 
Roman rule of-alluvion by accession. 
This is’ also imported into the modern 
law of British India. These rules formu- 
lated by the French and the English and 
American systems are not so much the 
outcome of the recognition of any new 
doctrines as they are in the nature of 
logical deductions from the principles 
evolved by the Roman Law, as a result 
‘of working out the same im some minor 
and unimportant details. As stated be- 
fore, the whole fabric of the law of 
alluvion is'& legacy left to us by Rome, 
for which the legal world of to-day lies 
in a deep debt of gratitude to the Roman 
genius. : Í 
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University of Delhi 


I must thank this Association for the 
honour they have done me in inviting 
me to participate in their deliberations 
on this ocoasion, when. thé chair is 
occupied by no other than the Chief 
Justice of India. It is interesting to 
find that the opposition is to be led by 
a veteran of the Delhi bar, who has 
justly acquired a reputation for his skill 
in persuading the judicary of Delhi, on 


~ oceasion, to believe that the distinction 


between black and white is a subtle, or 
even an imaginary, one. It is in the fit- 


ness of things that he should stand on ` 


the side of the hangman, for the plain 
truth is, that the weaker the case, the 
greater the need for advocacy. I hope, 
however that he is opposing only for the 
sake of an argument, from old profes- 
sional habit of speaking to a brief, rather 
than from any belief in the efficacy of 
capitel punishment. 

We on this side of the House attach 
importance tp certain values in life. We 
believe that man does not live by bread 
alone, and life cannot be organized on 
a basis even of justice merely. We hold 
that the average criminal is not very 
different from the ordinary population, 
and therefore there must be an element 
of humanity and mercy in our affairs, 
even when they concern men who them- 


selves have violated the !aws of human- 
ity. 

The Y.M.C.A. is an association of 
members who are young, who are men, . 
and who are Christian. They h#ve 
selected this subject for discussion pure- 
ly because of its intrinsic interest *r”” 
importance. I can assure you that. 
none of them stands to gain anything 
for himself if capital punishment is 
abolished. The imporance of the sub- 
ject is no new thing in history. It has 
engaged the mind of man since times 
immemorial. Centuries ago, the Chi- 
nese sage Confucius proclaimed that the 
end of punishment is to make an end 
of punishing. Manu has devoted several 
pages to the problem eof punishment, 
and so Yajnavalkya. 


Let us at the outset note that every 
student of history will be struck with 
the ferocity of punishments meted out 
in early times. An eye for an eye and 
a tooth for a tooth was the order of the 
day. No doubt, the motive was a de- 
sire for peace and order for the com- 
munity, and even an excellent system 
of jurisprudence like the English com- 


* Verbatim report of the opening CO 
debate held at the Y.M.C.A., New D@hi, the 


Hon'ble Sir Maurice G'ryer*presiding. 
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- .8 stèr all over Europe.. 


` cation ‘of it. j 
.. philosophy of the values involved in. 


aw 


mon law E the dish penalty 
‘for over 150 füifferent offences during 
the 18th century. Indeed the reasoning 
-hehirSl punishments was frequently 
most“arbitrary and illogical. In England, 
one of the privileges of a husband was 
_that he could beat his wife with a stick, 
“provided it was no thicker than his 


‘thumb. Yn an Ameri®an decison of the . 
. same period we find that although the 


‘laws of the state do not recognize- the 
right of a husband ‘to whip his wife, yet 
courts will not interfere to punish him 


for moderate chastisement of her, even . . 
though there had been no provocation. ` 


Ofie naturally wonders what moderate 


ee sa can mean when no provo- 
ca No less is it a matter for : 


on exists. 
wonder that -capital punishment has 
survived up to this day. : 

No doubt, the/ State has felt an im- 
perative obligation to maintain peace 
and order. 
Since the 18th century there have been 
two alternating movements—one toward- 


. a limitation of capital punishment, and 


another toward ‘a more ‘stringent appli- 
To-day we h&ve no, clear 


capital punishment. - When Beccaria 


` (1714) wrote his famous treatise against 


torture and the death penalty, it made 


cided to abolish capital punishment. 
"The French Declaration of the Rights of 
Man said: ^ The- right, to punish: is. 
limited by the law of necessity." Since 
the middle of the 19th century there 


. bes been a marked but intermittent ` 
movement io abolish:the death penalty 


Italy partly restored 


Qn for murder. Ite otec 
Nx “Russia has also restored it 
recerMly. - England “has been slow to 


° ae i 
E. 


-in recent times. 


“Hence capital punishment. ` 


Even -Russia de- ` 
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- respond to penal feform, even though 


the well-known investigations of Goring 


- pointed to the conclusion that there is 


no reason to suppose that the average 


_criminal is very differgnt from the ordi- 


nary population. The U.S.A. have 
shown a traditional regard for English 
ways of thought in this connection. 

I shall proceed to consider how the 
death: penalty affects different classes 
of the community. Inevitably it ex- 
cites interest-and horror in the public 
mind. These have not been mitigated 
Though to-day an exe- 
cution takes. place inside prison walls, 


-and only a handful of people are prè- 
` . gent, it is essentially and unavoidably a 


public spectacle and essentially a demo- 
raliging one. Readers in the press and 
the multitudes who listen to bazar gos- 
sip discuss it excitedly. In several 
cases, they are affected less by the lesson 


` i ig supposed to teach than by emotions 


of sympathy or even of emulation for 
the tragic victim. Notorious execu- 


"tions have often been followed by epi- 


demics of murder. But capital punish- 


ment maintains its hold upon the pub- 


lio imagination because of the fear and 


- resentment which murder excites and be- 


cause of a persistent faith in its neces- 
sity as a deterrent, or as the only con- 
clusive means of portecting the com- 


-munity against a convicted malefactor. 
` But there is not the least evidence to 


support this faith. Again and again 


-. capital punishment has been abolished 
` in different countries, and there has been 
- no increasé.in the number of murders. 


Revival of- capital punishment has not 


-led to the slightest diminution. Of all 


criminals, the mudrerer is the one lea 


-~ likely to be deterred by contéffp) lation 
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of the legal consequertces of his act. The 
causes of crime are much too complex to 
be controlled by any such simple de- 
vice as a heavy penalty alone. It is 
narrated in Fishman’s Crucibles of 
Crime that years ago in England there 
used to be public executions for picking 
pockets. Thousands - used4 to attend, 
and hundreds used to engage in picking 
the pockets of those attending the exe- 
cution, so much so that the authorities 
were forced to abandon public execu- 
tions. Where there is the salutary de- 
terrent effect of hanging? Also, when 
conviction means death, juries hesitate 
to pass an irrevocable sentence and thus 
allow. men of probable guilt to go free. 
A better deterrent would be a less ex- 
treme but more certain punishment. 


I denounce capital punishment be- 
cause it is a deterrent of dubious value. 
I denounce it because it is irrevocable. 
With all respect to the Chair, I submit 
that even judges are not infallible, and 
cases are on record when in order to cor- 


rect a judicial error, the head of the state: 


has had to exercise his prerogative of 
mercy. I denounce it because it is re- 
tributive. All crime no doubt is regret- 
table, but neither the community at 
large nor the relations of the victim 
should take pleasure in visiting the cul- 
prit with their wrath. I denounce capi- 
tal punishment because it is not refor- 
mative. Dead,men cannot repeat an 


| / y = 
1/4 
offence. But dead men also cannot be. 
taught any civic virtues. eI denf$unce it : 
because it violates human sentifhent. 
The cold-blooded killing which the pang-_ 
man effects is a brutalizing taskbad 


for the hangman and bad for the public 
at large. e 


In conclusion, I submit that to kill 
the criminal is nd satisfactory, because 
we do not kill his accomplices—the bad 
social conditions and defective institu- 
tions which are responsible for crime. 
But most important of all, the abolition 
of capital punishment will operate as a 
humanizing influence on the community 
generally. All that is best in civilizatión 
is based on self-restraint. We myst 
make ferocity impossible. "1f history 
has taught us any lesson in this connec- 
tion it is that capital punishment has 
not prevented crime even when it has 
been savagely enforced. "The punish- 
ment of criminals should be of use. 
When a man is hanged, he is good for 
nothing. The advocates of capital punish- 
ment are illogical. Even if a man con- 
demned to be hanged wants to commit 
suicide, the State objects. Can it with 
any reason claim the right to kill him? 
The criminal is bad, But who among 
us is perfect? In the Upanishads the 
question is asked: What is the greatest 
heroism for man? The answer is given: 
‘ The greatest heroism is to know man 
as he is and yet love him.” 


-— 


` THE ORIGIN OF LAW IN ANCIENT INDIA 


In tracing the origin of Hindu law we 
generally turn to religion. Its develop- 
ment is also explained in the same way. 


But therein lies a fundamental mis- 


take. Law as much as religion is the 
~ product of social forces, and it is to 
i forces that we should turn in or- 

` ` to Spain the changes in any legal 
system. Law is intimately connected 
with the political history of any country 
and Hindu law forms no exception to 
that. Wherever we find men living a 
regulated life under some sort of organi- 
sation we meet with the phenomenon of 

. law. Its subsequent development de- 
pends upon the political life of such or- 
ganised community. fo the study of 
legal history and that of political his- 


tory should go,hand in hand. It is high 


time that Hindu law was studied in the 
light of the political history of India. 
Almost all the authorities on Hindu law 
—Hastern as well as Western—have so 
far studied it from the standpoint of re- 
ligion, and they regard it as & mix- 
ed code of law, morality and. religion. 
Only in Mayne's treatise on Hindu 
law and usage we find an attempt 


to study the whole thing in the light of ' 


history ang sociology. He tries to give 


tional explanation of the origin and 
comes of that system, but his 
ir ent seéms Yo be a bit coloured by 
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his prepossessed -notions. What is re- 
quired is an impartial approach to the 
subject matter from a historical stand- 
point. 

The real difficulty in studying Hindu 
law from that standpoint lies in the 
fact that much of the early history of 
India, especially its political portion, is 
still obscure. But recent researches 
have made the task easier, and we think 
that now it is not quite impossible to 
make a rational study of that system. 
Various new facts have been brought to 
light and we are not entirely left to 
speculation and conjecture. In the 
following pages an attempt will be made 
to give a historical interpretation of the 
origin and development of law i in ancient 
India. ~ 

Before entering upon our task we 
should like to make it clear at 
the very outset that by the term 
law we mean a rule of human 
Austinian conception of 
law is too narrow for, our purpose; 
we should rather go to the Historical 
school to learn the real meaning of the 
word law. Law implies some sort of 
external control, and one willingly sub- 
mite to control that is just. The idea of 
law is thus closely associated with the 
conception of justice. It is gigh 
impossible to trace the origin of justice. 


conduct. 


4 sy 
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We are not in a positien to say whether _ 


the group lifé of lower animals is based 
.on it. 


men. 
as the correct explanation of the origin 
of civil sociéty, it is highly- probable that 
‘in the original horde justice, had much 


to do- with the regulation of group life, 


which, otherwise, would have been-im- 
` possible, “Life in prehistoric time might 
have been “solitary, poor, nasty, . bru- 


_ tish, short ° but every man’s hand at: 


` that time, certainly, was not-against his 


"neighbour. Group -life is impossible - 
"without mutual adjustment of interests, . 


` which implies justice. - 


In ‘explaining the origin of ld how-. 
AR we -will assume that the sense of `` 


f justice is more or less innate in man. 
And on this hypothesis will proceed ‘our 


investigation of the emergence of law in z 


` “human. society. The account given be- 


low regarding the origin of lew is of uni- . 
versal application and as such it as” 
much covers the case -of Hindu law as i 


of any other system. 
“A legal rule is nothing but an at- 


tempt at realising the ideal of ‘justice. . 
The conception of justice, however, is - 
-not- static; it is, on the other hand, dy- - .- 


namic. -Bo law that is meant for ensur- 


-ing justice has got to be dynamic. as 


. well A- systern of law that is invari- 


‘able and static.j is nothing but a negation.’ - 


= OÉ justice. ` ~What`is regarded just ‘under 

“one set of social, circumstances may not 
appear so under another. 
` therefore change in- 


changes in social ` environment, Here 


we propose to study Hindu law in ite-- 
` dy aig aspect; in other words, we will - 
- . study. not only its origin "but also: its” 


We -are equally ignorant -of the 
role of justice in a group of primitive: 
: If we accept the ‘‘Horde Theory" ` 


- turule, 


. fantastic. 


Law must ` 
accordance with. - 


transformations under ‘the stfoss of B0- 


cial forces. A system- of law -that has 5 


upheld the Social structure of the Hindus 


tor thousands of years will make a fas- . ` 


‘cinating study when we read i it in, athe ` 
light of history: š 


a I _ LE 
ORIGIN OF LAW AMONG THE EARLY ARYANB 


One of the most-diffóult problems of `. 
. jurisprudence is to trace the órigin of 
"law. At one time jurists tried to explain. 
its origin-on the hypothesis óf “Jus na- 


' which states that theré is a com- 


a complete code is innate in man but 


plete code of nature existing from eter- ..' 
. “nity that can be easily. discovered by a- + 
‘discerning mind. Now, if we admit the 
` existence -of natural law, weer" led. 
- the conélusion’ ‘that law in the form of 


the very idea seems to be .absurd and- 


The theory of ‘ Jus naturale’ 
has, in our opinion, been successfully . 


- exploded by Korkunov in his ' General. 


Theory of Law.' According to him “the 


which in fact are not sós’ He further 
goes on to say, “<The appearance of the. 


` idea (i.e. of natural law) is explained by 
. the following fact. 
. not produced - solely by the generalisation 
- .of notions derived from experience, but 
.- also by the’ contrast 
7 these notions which they generate-in the ` 


Our conceptions are 


or opposition to 


mind. We can directly, observe only 
what is conditional, limited,. ‘temporal, : 


š - “only. what exists. But by the aid of die 

- . reo contrast with. these imediate- re-. 
- sults of experience we form. notions gfe 
“-. the absolute, - “the * unlimited, . - and 
- eternal, and even reach ths- concepti 


po 55 


-- belief in natural law owes ite origin to - 
the logical “error of, wrongly recognising _ 


. as evident and paqna institutions. 






`> W ÁÜ: 
. of the nom aston. Bo, recógnising v 
direct *obsersation a, variable, complex 
. and' conditional positive law, we form in 
oureminds, by an antithesis such as has 
been mentioned, the notion of a -single 
unchangeable absolute law.” 
Lf" we deny the existence of natural 
' law—as we have done in the above para- 
graph—we must re€ognise that there 
was a time when the human mind was 
absolutely free from any conception of 


law. It is -generally admitted that — 


Hindu law is the gift of the Aryans, Tt 
is further conceded that the Aryans are 
not the original ‘inhabitants of India, 


that they have migrated from some 


Gfher country, as to the identity of which 
there IS PS consensus of opinion. What- 


ever country might be the original home’ 


of the Aryans, that they. roamed about 
there without worrying themselves 
about any such thing as law is more 


than certain. Now the problem is: how ` 


law made its: appearance among them 
for the first time. 

The traditional Hindu view is that the 
Aryans fitst received their law from God 
Himself. The whole of Hindu law, ‘ac- 


cording to this view, is contained in the 


Vedas that were revealed to the sages 
by the Almighty. A variant of the 
above view is that Manu received the 
law"trom Prajapati and then dissemi- 
nated it among mankind for the good of 
the world. Both these views represent, 
in another form, the doctrine of. the law 
of nature. But law, we know, is not 
the gift of God; rather it is the creation 
of man. Now the question is whether 
man creates it consciously or uncons- 
iQualy. : 

t one time the theory of the consci- 
ous] or arbitrary iprmation.of law gain- 


J 
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ed much popularfty in Europe. Tt was 
suggested that men created society, 
government and law for their own con- 
venience. We are all acquainted with 
the tremendous influgnce once exercised 
by the social contract theory of Rous- 
seau. This theory, in fact, gives exag- 
gerated emphasis on the conscious will 
of man in the creation of sovereignty 


-and conséquently of law. But the so- 


cial contract theory is at present, as we 


- all know, an exploded dogma. The idea 


of contract made its appearance rather 
late in the day. The primitive man 
had little or no idea of contract. No 
doubt, m modern times laws are framed 


-by the legislature where the will of the 


people plays the most important part; 
but that was not the case in the begin- 
ning of history. For the origin of law 
we must seek some other explanation. 

The historical school recognises the 
authorship of the human mind in the 
formation of law, but, then, it asserts 


_ that the process is more or less unconsci- 
- ous. In other words law is created and 


modified by man more or less unconsci- 
ously. lt is the product of the national 
genius or the group mind which works in 
a mysterious way. As the plant re- 
mains hidden in the seed, so also law 


` lay hidden in the form of a legal germ 


somewhere -in the mind of the nation 
when it first made its appearance in the 
historical arena. As eagh plant has got 
its characteristic growth, so also each 
system of law has got its peculiar deve- 
lopment. It is futile as well as danger- 
ous for one nation to imitate the legal 
system of another. The law of, say, 
Germany is quite different from that of 
England, in as much as t an 


‘genius, the progenitor of German law, 
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is quite different from*the English geni- 
us that has given birth to the English 
system. In short, the historical school 
contends that both the origin and the 
development of lay takes place uncons- 
ciously; that law is entirely at the mercy 
of a mysterious force called national 
genius or national mind; that even with 
the development of law, not to speak of 
its origin, the conscious will of man has 
nothing to do. But this is, to say the 
least, pure fatalism to which we can’t 
subscribe. The explanation given by 
the historical school, instead of bringing 
us nearer to the truth, rather mystifies 
the issue. The hypothesis of the nation- 
al mind is nothing but begging the ques- 
tion. But this much we must concede 
that the doctrine of the historical school 
is an improvement upon the theory of 
natural law, in that_ the former re- 
cognises the dynamic character of 
law. 

We will try to give our own explana- 
tion as to the origin and the develop- 
ment of law. Let us first of all deal 
with the question of origin. Early law 
consisted of so many customs; 80 we 
must go to custom in order to get an 
inkling into the origin of law. From 
what has been stated above it will ap- 
pear that we have all along assumed 
that neither the complete code of law 
nor the consciousness of the necessity 
of legal rules is innate in man. For, if 
we admit that the complete code of 
law—that is, law in its developed form 
—was planted in the human breast from 
the very beginning, we will be reverting 
to the theory of the natural law. On the 
other hand, if we say that the conscious- 
nesenie necessity of legal rules is in- 
nate in man, it follows that ‘‘ the no- 


tion of law must appear ‘fron? the begin- . 
ning in human consciousness unfer its 
general form, separated in a distinct 
manner from other ideas, such as meral- 
ity or religion." But we know that in 
the primitive mind law, morality and re- 
ligion were all mixed up. The videa . 


of law appeared originally in the form" ' 


of concrete rules; «he general ‘idea of 
law—as distinct from religion or moral- 
ity—covering all the concrete rufes made 
its appearance ratHer late in the day. 
The primitive man recognised only separ- 
ate laws; he did not attain to the idea 
of law in general. The beginnings of 
law are to be found in these separate 
legal rules that were at first establish 
unconsciously. But here weet coti- 
fronted with one difficulty: how can 
legal rules be unconsciously established ? 
Our next effort will be to solve this 
difficulty, 

Modern psychology tells us that cons- 
cious will is not innate in man; that 
will is not inborn as & primordial faculty 
of the mind; that it ig a product of the 
psychic development of man. Originally 
men acted unconsciously, their activity 
depending upon the nervops energy pro- 
duced by their internal vital force, Lf 
we observe the movement of the foetus 
in the mother’s womb, if we notice 
children in the act of crying ‘and-ran- 
ning, and if we watch the spontaneous 
action of a grown-up man after a long 
fatiguing inaction, we will be able to 
realise the truth of what has just been 
stated above. Modern psychology fur- 
ther tells us that acts which we perform 
unconsciously leave behind them in 
consciousness two ideas,—that of the 
itself, and that of its conseque ; 
agreeable or disagreeable; 80 when fthe 
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&elion is fhcalled in the mind, the idea 


DP. it. congequence—agreeable or dis- 


\e 


agreeable—also presents itself before us. 
Tt jp thus that the given action seems 
to us good or bad, just or unjust, desir- 
able or not. 

Ine primitive society conditions were 


- more or less identical and relations were 


simple, sand the megibers lived in an 
identical fashion. The weak develop- 
ment of the. conscious idea and the 
strong: imitative propensity led the pri- 
mitive man to act in most cases just 
like his fellows, like his fathers and early 
ancestors. - Consequently each man 
thought that under the same conditions 


. everybody would act in the same man- 


rh e his way. developed invariable 
customs in primitive society. Hach 
membér of such society confidently ex- 


pected.that & custom would be habitual- . - 


ly observed and on this expectation he- 
arranged his own affairs. If- on any 
occasion a custom was disregarded, he 
was disappointed in his expectation and 
naturally he felt resentment against the 
violater of' custom. He cursed the 
offender in his bitterness of feeling and 
sought to avenge himself. The oftener 
collisions of this kind took place, the 
more the violation of custom came. to 
be associated with the idea of anger and 
Yevepge. And thus the observation of 
customs, at first instinctive and uncons- 
cious, became a conscious idea. In 
course of time custom came to be ob- 


sexved not merely as a matter of habit“ 


_ unpleasant 


and unconscious propensity but also be- 
cause of the idea of disagreeable conse- 
quences which the violation of custom 
entailed. In this way the primitive 
mind became conscious of the obligatory 
character of custom. Henceforward 
custom was observed primarily to avoid 
consequences. “The ap- 
pearance of this idea of necessity, opi- 
niono necessitatis, transformed a simple 
habit unconsciously and instinctively ob- 
served ‘into juridical custom, conscious- 
ly observed and recognised as obligatory. 
This custom was the primitive form of 
legal norms.’’ Thus it appears that cus- 
toms at. first unconsciously observed 
gradually transformed = themselves, 
through frequent collisions consequent 


. upon their violation, into juridical norm 


consciously observed. 

The preceding paragraph, we think, 
gives a rational explanation of how law 
came into being. This explanation ap- 
plies to Hindu law as well. It must 
have developed from the early customs 
and usages, at first unconsciously and 
afterwards consciously observed by the 


` Aryans in their original home. If we 


think that the. Aryans borrowed their 
customs.and usages from some other 
people, then the origin of Hindu law 
must be traced rather to the habits and 
observances of the latter than to God 
or nature or any mythological entity like 
Manu. The contention that Hindu law, 
like Hindu religion, is eternal, cannot be 
taken seriously. 
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Nothing is more interesting than 
speculating on the conflict of laws that 
must arise when a Mitakshara son mar- 
ries a Dayabhaga daughter. Taking for 
granted that such a marriage is valid, 
important consequences follow. Ques- 
tions may arise as regards the disposition 
of property thus acquired by the grand- 
sons of this couple. Little or no provi- 
sion is made for such a contingency, 
either in the text of Hindu Law, or in 
the commentaries on it, which, so to 
speak, were responsible for far-reaching 
innovations in the province of Hindu 
Law. ‘There is difficulty in discussing 
the problem because of the rarity of ac- 
tual cases consequent on such a mar- 
riage that come before a court of justice 
for decision. But this does not and 
cannot minimise the reality of the con- 
flict of laws, a8 interpreted and applied 
by the above schools. 

Suppose, for instance, Mr. Swamy, a 
Mitakshara Brahmin, marries one of the 
two daughters of Mr. Mukherjee, a 
Brahmin goveened by the Dayabhaga 
law. Suppose again, Mr. Mukherjee 

dies without any male issue. Under the 
Dayabhaga school of Hindu Law, in the 
absence of male issue, the daughters’ 
sons succeed to their grandfather’s 

te. Mr. Swamy’s son therefore” 
el moiety in his grandfather's 
estate, now in the hands of his mater-- 


° . 
ral aunt’s son. The Dayabhaga grend- 
son contests the validity of Mr. Swamy’s 
marriage and the right of the Mitak- 
shara grandson to the Dayabhaga estate. 

The whole question now revolves on 
the legal efficacy of Mr. Swamy’s mar- 
riage. His son proves the marriage of 
his mother in fact, and the presumptiqn 
in Hindu Law is that where «*maltiage 
in fact is established, it is valid in law, 
if it is not within the prohibited degrees 
and among different castes. Hence the 
onus probandi now rests on the Daya- 
bhaga grandson and, in order to succeed 
in his contention, he must prove the 
marriage a nullity. 

The Dayabhaga grandson argues that 
a marriage between the various schools 
is a novel idea and brings forth novel in- 
oidents which create comfusions in do- 
mestic law. Hence, such a marriage 
must be held as invalid by a court of 
justice, for, otherwise, confligt of laws 
in the domestic forum of such J"wwied 
parties would arise. The Mitakshara 
treats property acquired by a grandson 


from his mother’s father as ancestral 


property, giving an interest by birth~to 
his male issue in it. This incident at- 
tached to a Mitakshara estate restricts 
the power of alienation of sugh property, 


while a Dayabhaga father enjoys sbsasmaww 


lute and undisputed power of aliensfion, 
not only of Me d property Wat of 
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ancestral Property as well.’ In case of 
a mefger ofeDayabhaga and Mitaksharo 
esthtes, which is the law that is to 
gowern its alienation or devolution? Is 
it the law of the acquirer or the law ori- 
ginally governing the estate? Law is 
ext Émely practical, and if such confu- 
` sions are allowed to flourish by uphold- 
igg such mixed marfíages, there is ovary 
probability, which amounts to certainty, 
of the administration of justice being 
paralysed. Hence, unless there is a clear 


proof of usage to outweigh the written . 


text of law (Ramnaad case), such a tar- 
riage is to be treated as invalid. 
* The Mitakshara grandson refutes the 
grgument as untenable, for, ' 
tfe disd@lification arising from the dif. 
ference of caste, identity of Gotra, and 
relationship between the prohibited de- 
grees, no other disqualification would, it 
seems, be held -by a court of justice to 
be sufficient to invalidate a marriage al- 
ready complete and otherwise valid.’’ 
Banerjee's Hindu Law of Marriage and 
Stridhana). Of course, a marriage be- 
tween two different schools is a novelty, 
but is there anything in it antagonistic 
to the spirit ef Hindu Law? Besides, 
Jimutavahana, the founder of the Daya- 
bhaga school, emphasises that '' A fact 
cannot be altered by hundred texts.” 
Fuse, the dootrine, “ quod fieri non 
debuit factum valet," which means tha’ 
many things which ought not to be done 
in point of morals or religion may’ be 
valid in law, if they are done in fact, is 
more extensively treated in the Bengal — 
school of Hindu Law. 

The marriage of Mr. Swamy being 


geaihus upheld as valid, important legal in- 


cidWnis consequently follow. The argu- 


on the* Y the Dayabhaga 


excepting” ' 


grandson that difficulties would arise in 
the domestic forum as regards property 
inherited by a man from the estate cf 
his grandfather, belonging to a differ- 
ent school, is irrelevant ; for it is none 
of his business to go on speculating upon 
the future ingidents of such property, 
which has fallen lawfully in the hands 
of his mother’s sister’s son. 

But the province of Hindu Law pro- 
vides ample scope, more often than not, 
for such speculation. For example, sup- 
pose a Mitakshara daughter is married 
to a Dayabhaga son. Her sons also guc- 
ceed as grandsons to their Dayabhaga 
grandfather if he leaves no male issue. 
The property inherited from a maternal 
grandfather is treated by the Mitakshara 
school of Hindu Law as ancestral, there- 
by giving the heirs of these grandsons an 
interest in it by birth equal to their own 
father’s. Suppose the Dayabhaga grand- 
son of this Mitakshara Propositus alie- 
nates such acquisition, will such trans- 
fer bind his heirs? Will the principle 
of merger of estates affect such property 
æo as to defeat the son's interests in the 
estate? Or, are these Dayabhaga grand- 
sons to be governed by the Dayabhaga 
Law as regards this Mitakshara estate? 
Or, can the Mitakshara estate be be- 
reft of its technical legal incidents, by 
its falling into the hands of a Dayabhaga 
holder? 

We see conflict of laws arising also as 
regards the mode of enjoyment of such 
property. Under the Mitakshara Law, 
until an actual partition among the mem- 
.bers constitutng a joint family, shares 
‘are indefinite, subject to fluctuation by 


`: deaths and births in the ‘family. Can 


such a legal technical incident pi Mi- 
takshara estate be extended to the law 


` Y. 
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governing a Dayabhaga family holding a 
valuable Mitakshara estate from a ma- 
ternal ancestor? Are we to treat these 
two estates as separate, at least accord- 
ing to their legal ipcidents? Or are we 
to hold that the personal law of the 
holder of an estate governs the disposi- 
tion of such estate, overriding its ori- 
ginal legal incidents. 

The whole problem, which seems 


impregnable at first ° sight? and ap- 
pears to be confusing » thé very 
point of misleading, tumbles dtwn 
when squarely attacked by the fact ghat 
a Mitekshara purchaser of a Dayabhaga 
estate and vice versa, takes it according 
to his personal law, no matter whether 
the acquisition takes place through: 
act of parties op through operation 
of law. 


THE VYAVAHARA-MATRIKA OF JIMUTAVAHANA 


Translated by 


i *. PROFESSOR PANOHANAN GHOSB, M.A., B.D. 


[The fext of the Vyavah&re-Mátrikà 
which is & work on Jurisprudence by 
Jimutavahana, the founder of the Ben- 
gal Schodl of Hindu Law, was edited by 
the late Sir Asutosh Mookerjee and was 
published in the Memoirs of the Asiatic 
Bqciety of Bengal, Vol. IIT, No. 5, 
pp ZTT. The following pages con- 
tain a translation of a portion of the 
Vyavahara-Matrika where Jimutavahana 
deals with the question of possession. ] 


Original page 841. 


(Possession) ( afar) 

The subject of possession will now be 
considered. The consideration of ' pos- 
session ' in this order is according to the 
text of Vrihaspati which says:— 

** The rules yelating to oral and, docu- 
mentary evidence (i.e., the kinds of evi- 
dence which apply to all casés) have 
been considered. Now the rules relat- 
ing afat kind of evidence which ap- 
plies only to immovable property (viz., 
possession) will be considered. The rules 
relating to oral evidence are to be con- 
sidered first, as the number of cases to 
which such kind of evidence is relevant 
is larger than that to which other kinds 
of evidence are relevant. Then the sub- 


a of documentary evidence is to be 


take up, that kind of evidence being 


appipriote to a b number of cases 


than possession. Then, lastly, the sub- 
ject of Possession is to be taken up, 
this kind of evidence being applicable 
to a lesser number of cases.’’ 

Vishnu and Katyayana say as fol- 
lows : — 


“ When the land has been possessed 
by 8 generations in the prescribed inan- 
ner, the fourth generation will get the 
same (i.e., land) though there is no title 
deed ( @enarasfy ), or any other good 
evidence of title í wgnam)'. 

The word “ge” is here used as 
the. type for all kinds of good evidence 
of title. 

“In the prescribed manner” = ‘gurfafy’ 
means “ without any protest or obstruc- 
tion from or by the other side though 
the latter is capable and near at hand." 

Bo says Vyasa :— 

“ That land which has been pos- 
sessed openly and peaceably (}.¢., 
without any hindrance from the own- 
er who is able to obstruct and near at 
hand) and that by 8 generations, 
though the possession is without title 
( fama) is not capable of being taken 
away from the hands of the 4th genera- 
tion as the land has come down by suc- 
cession through 8*generstions." 

This text of Vyasa using the e - 
sion “famas”? says the same g a8 


+ 


the text of Vishnu amd Kātyāyana using 
the words @arra 

So also Narada :— 

* That which has been possessed, 
though without amy title (watàa), by the 
father, grand-father and the great-grand- 
father and is now possessed by the son 
cannot be taken away from the son 48 
it has come down through 8 gene- 
rations." 

Vyasa gives details of this kind of 
possession as follows: — 

“u That which was possessed by the 
father and before him, by the grand- 
father, and before him too, by the great- 
grand-father, is said to be possessed by 
8 generations.” < 

When the great-grand-father, the 
grand-father and the father are all alive, 
and all of them jointly possess the land 
even for 60 years, such possession by 
the 8 generations simultaneously will 
not be possession by 8 generations in 
the technical sense as it is really pos- 
session by the great-grand-father as he 
alone being the head of the family is sui 
juris. l E 

Vydse further explains what is meant 
by possession for 8 generations ( fate? 
4mm) in the following text:— 


' When land was possessed by the 
great-grand-father and thereafter on his 
death by the grand-father, and there- 
after on the Meath of the grand-father, 
by the father, the son will be said to 
have possessed for or exceeding 3 gene- 
rations.” 


As to how many years such genera- 

tion is to possess so'that the possession 

be one generation's  posession, 
Vyasa says :— 


‘time, (8) continuity, (4) want 
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“ The possession fdr 20 wars without 
any obstruetion by the owper ( wife . 
sat) by %ne generation is one genera- 
tion’s possession, Similarly such, pos- 
session of one generation followed by 
such possession for 20 years of the 2nd 
generation would be 2 generations’ pos- 
session. This followed by such possess 
sion of the 8rd generation would be 8 
generations’ possession. In the fourth 
generation, this is not to be dought for 
if there has already been such posses- 
sion for 8 generations.” 

Original page 842:— 

“Without any obstruction by the 
owner” («festum ) —this implits 
that the other side ( wfamrét ) is neam at 
hand or is otherwise aware of the pos- 
session because obstruction cannot be 
thought of without the person causing 
the obstruction being near at hand. Bo 
possession for 8 generations must be in 
the presence of the other side. 

In fact in order that possession may 
lead to the said legal effect, it must, in 
all cases ( arama) be in the presence 
of (or to the knowledge of) the other 
side (went). Bo Vyasa says :— 

“(TD A transaction wltich is ordinarily 
a basis of acquisition (waa), 6.g., PUT- 
chase, eto. (justa causa), (2) length of 
obstruc- 
tion by the other side and (5) preBence 
(knowledge) of the other side (waif 
afma ) —hege are the five elements 
which go to constitute such possession 
as would produce the legal effect.” 7 


The conclusion is as follows :— 


When there has been a title ( wmm) 
(which need not be perfect] and the 
has been possession for B generagions, 


the possession for Ç EEG E 


y 


~ «ae e 
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-at least for bo years, and that posses- 
‘sion haf beeneall along continuous and 
without any disturbance by the other 
side €hough the other side is able to 


obstruct the possession and is aware of 


the same and there is no reason such as 


x: affection, etc., of the other side for not : 


making any protest, such possession for 
8 generations is indispftable proof (wer) 
of ownership in the 4th generstion (like 
that by-gift). 

Other views :— 


Has it not been laid down that pos- 
session for 20 years in the case of land 
and for 10 years in the case of goods is 
proof of ownership? 

Pir Vajnavalkya says :— 

'* The land which has been possessed 
for 20 years which possession the other 
side sees, ( ux ) i.e., stands by, but 
says nothing in protest is lost to the 

other’ side.”’ 
` Bo also goods ( e ) are lost by simi- 
lar possession for 10 years. - 

By this text it is laid down that 
ownership of a person in land is lost by 
20 years’ possession when he sees but 
does nothing ir» protest (qwe garf: ). 
In the case of goods, ownership is lost 
by 10 years’ possession 

Such ssession which is accom- 
pani i inaction is proof or instru- 
ment of ownership of the possessor. 

Again it has been said 80 years’ pos- 
session is proof or. instrument of owner- 
ny l 

As Vrihaspati says :— n 

** Tf one has been in possession from 


e date of transaction which is ordinari- 
ly a.basis of, acquisition of ownership 


wayuq ware) ` years continuously 


# 


` 


( sfafeent ) and without obstruction (sfs- 
afañ ) such possession ( at ) of his (wa) 
no one should disturb ( fawresüq ).” 

There is an apparent conflict between 
the above two rules. If 20 years be suffi- 
cient for possession to be proof of owner- 
ship, possession for periods exceed- 
ing 20 years would befa proof a fortiori 
(wàt ata) and so the rule prescribing 
80 years would be superfluous. Again 
if 80 years be the required period, then 
the rule prescribing 20 years would 
necessarily be wrong as anything short 
of 80 years would not be proof. 

The conflict will be removed by the 
following interpretation of the two rules 
( ea). 

In Yajfiavalkya's text, the expression 
(wumiggadb) 

'' Who sees but does not speak (in 
protest)’’—indicates that there is no ver- 
bal protest even to the possession ( sme 
aaan fai ) and that in such a case 20 
years would be sufficient. 

In the text of Vrihaspiti, however, 
the word -( wfawrfaet ) “without obstruc- 


„tion or quarrel’’ indicates that though 


there was no actual obstruction there 
was violent protest. - 

In other words where there is verbal 
protest but that protest is not followed 
by any act with a view to dispossess, 80 
years is required: but where there is 
even no verbal protest, 20 years would 
be sufficient, Bo there P no confliet 
between the two texts. 


The significance of the rules is two- 
fold : 


(1) After 20 years; genuineness of a 
title deed, when there is no verbal pro- 
test even, should not be challenged, 

. (2). After BO years oral evid8ñee of 


ownership should not,be challenged even 
though there was verbal protest. 


Further conflict: — 


Even if the conflict between the two 
rules viz., the 80 years’ rule and the 20 
year's rule can be thus removed, there 
is still conflict tween this rule and 
that prescribing 8 generations as the re- 
quired period. : 

Srikara’s E oh of the text is 
as follows :— 


20 years is the required limit when 
the possession is in the presence of the 
opposite party. In such a case posses- 
sion is proof of ownership without the 
help of proof of any other element 
( nanara: ) — and the ownership of 
the other side is lost. 

Similarly 10 years’ possession for cop- 
per pot and other chattels. 

As regards the text such as that of 
Narada: 


sem pue TEMA | _ 
segura d qii «ud adafa: d 


which lays down that possession without 
title is no evidence of ownership, it 
is, Srikara says, not in conflict with 
the text of Yajfavalkya (as interpreted 


by him i.e., possession is proof . 


of ownership without the help -of 
other independent proof) because 
Narada’s text and similar texts are to be 
interpreted as @eferring to the case where 
possession is not in the presence of the 
other side (nferarat TOS fasti), 
Original page 843 :— 
As regards the following text of Manu 
and similar texts, væ., where there is 
ssion only but no proof of title 
(acquisition of ownership), there that 
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party which proves* ownership ever 
though he is not in possegsion will win 7 
and not that party who proves pgsses- 
sion only, Srikara says :— 


‘“ They relate to a case where the pos- 
session is of very recent origin ( wj 
Amama). Where, however, tle pos- . 
session is for the required period, and in 
the presence of the owner it wilt be proof 
of ownership.” 


So where possession has been for 8 
generations even though it is not in the 
presence of the other side it will be 
proof of ownership. According to Sri- 
kara such possession would be proof of 
ownership and that even without justa 
causa, 

It may be asked that possessió Een 
for one generation coming down from 
the father is also proof of ownership as 
it appears from the text such as that of 
Ndrada, vis., i 


, Wreqarfirgw; staget ud i 
afta faerie: enq reat (qaa; man n 

‘“ When the person who has acquired 
any property has been sued against and 
his title has been challenged, he should 
prove (-setq ) his title’ i.e., acts e.g., 
purchases etc., by which he has acquired 
ownership.” 

But when the property Tie aome 
down from the father, proof of posses- 
sion alone perfeots the title. 

Or that of lajfavalkya: 


WTA aa Ir wisega Weary | 
aa qasqa wa fera wae u 


“If he who has acquired tffe propert i 
is sued, he is to prove his title; but his 


son, or son's son PD nob; for Jd 


` 


e e 


I case, prooffof posession which is with E 
. title is enough."' 


. Titese texts do not lay down that pos- 


sésaion for one generation only is proof ^ 


of title without the help of direct proof 
of title. "What they lay down is as fol- 
lows *— j ; 

When the plaintiff is himself the ac- 
quirer of the property fernasty rfe ste) 
and his title has been challenged by the 
defendant on the ground that the tran- 
saction is not genuine and operative 
(sre gefa) then the plaintiff, 
acquirer, but only he, is -required to 
prove by evidence that his title is genu- 
iñe and operative. But his son’ or his 
gon ng s son will not be required to prove . 
th&t the title is free from the objection 
raised, that is, that it is genuine and 
operative. 
session (which is proved to have begun 


‘as a result of some transaction which 


is ordinarily a basis of acquisition). is 
proof of ownership. But possession for 
8 ‘generations: is,” “by itself i.e., without 
proof’ even - of "ita: having begun in such 
à way, proof. ot ownership. 

Srikara "güys-further ‘that in all cases 
even in the oafe"where there is posses- 
sion for 8 generations, etc., possession is 
only presumptive proof of ownership 
but, thgf-presumption is rebuttable.* 


* In Roman Law, prescription was considered - 


not & mere bar but positive evidence of title 
thaggh available only in defence based on Greek 
practice in which such facts were permissive but 
not conclusive evidence. Brikara's view is simi- 
lar and is that the presumption that ore in long 
possession is the owner may be rebutted by show- 
ing that its ossession was initially by force. In 


sus her words, possession is presumptive evidence 


of title but the ownership of the possessor may 


pic A 2 
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` ownership). , 


In their ease, proof of pos- . 


Pa 


| Sa 


Another commdhtator says that th; 
view. of Srikara is not correct and LY 
true view is this viz., possession for 
generations is proof of ownership where 
some, though not conclusive evidence 
of ownership has bee$ adduced in addi- 
tion to possession’ ( i 
facie though not 










The difference £ n the two views 
vis, arn wfawfeufe Nard and wira ufana 
wed. is this. In the former case 
(i.8., according tot Srikara’s view) 
one who proves possession for 8 genera- 
tions need not adduce any independent 
evidence of ownership; his possession 


will raise a presumption that he is the 


owner. and the onus is on the other side 
to rebut the presumption by adducing 
evidence to disprove the ownership of 
the person in possession. 

In the latter case (i.6., according to 


the view of Srikara’s opponent) the per- 


son who proves possession for 8 genera- 


‘tions should also give some evidence of 


ownership which need not be up to the 
normal standard i.e., that required ior 


^ proof of ownership in a case where there 


is no such possession. 


The reason put forward for saying 
that Srikara’s view is not correct is as 
follows :— 

According to Srikara's view, the other 
side is to disprove that the person in 
possession is the owner. He adduces 
evidence that as his ancestor was the 
owner he is the owner and so the per- 
son in possession is not the owner and 
that his ancestor was forcibly dispos- 
sessed. In that event, the person in 
possession is to addues some evidence 
that there was no forcible dispogggsMfon 
of the ancestor and this evidence may 





>: of the nature that*the other side in- 

'ading his ancestor were present all 
along and did not object. 

Therefore, according e Srikara's view 
possession for B gener&jions ia on ans- 
lysis- proof, D en the other side is 
present. i 
- Bo 









N 


20 ye rule is useless. 
it be Baid-th Dumni in the pre- 
sence of:the opp? no doubt neces- 
sary to satisfy the condition that pos- 
should ke faxfeum 


gession 


. ownership of the Porson in possession 


should not be disproved) it does not fol- 
low that the possession should be in „the 
presence of the opponent throughout 
the period of 8 generations and so the 
text laying down 20 years’ rule is not 
uséless and the meaning is thai the 
possession should be in the presence in 
the beginning which is beyond 20 veurs 
now and thereafter need not he in the 
presence. 


Srikara'8 opponent continues and says 


that this interpretation also is wrong be- 
cause ‘there are texts laying down that 
possession. for more than 20 years and 
in the presence of the opponent will not 
be proof of ownership when the acquirer 
himself is a party to the suit. Thus 
Katydyana says :— ' I 

' If he who has himself acquired a 
property is a party and if his title is 


- challenged, he should prove his title and 


fad 


his long possegsion will be of no help 
to him (without proof of title).”’ 
So Narada :— l 
'" When the acquirer is a party and 
his title is challenged, he should prove 
his title.” ° 
ain these texts should not be res- 


tricted to the acquirer himself as in that: 
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(i.e. 


. © ° p . 
case they would prohiBit onéhe part "of I 
the sons, eto., of the acquirgr, proguction , 
of evidence” to prove that their tithe is 


' free from any. deféct which wotld ent 


be proper as they would be, by this pro- 
hibition, prevented from adducing evi- 
dence and thereby making theisstitle 
more firm and stable even when it is. 
possible for them @0 do so. 

So also these texts should not be res- 
tricted to proof of title only af in that 
case proof of possession would be pro- 
hibited but that will be against the text 
of Vrihaspati, vis., 

“Tn the law court, the acquirer 
should prove not only his title but alse 


his possession.’ x 


So the acquirer should prove Po. 

This view deduced from texts is sound 
on principle also, as when the acquirer 
who is necessarily aware of the mode of 
his acquisition, wants to rely on his pos- 
session only and adduces no evidence 
of his title, the inference may be that 
he is not the owner but a. thief. 


So says Nárada :— 


“ He who possesses without any title 


though his possession may be for seve- 


ral hundred years should be punished by 
the King as a thief." , 

“t He who possesses''—this- indicates, 
by the singular number that~éhe first 


` possessor only is meant. 


' Several hundred years ’’—this 
means as Many years as is possible for 
one life. As Katydyana s&ys:—'' If the 
person by whom a property has been ec- 


quired is a party :to a suit and’ his 


ownership (or title) is challenged, he 


must prove his title and eveff*if he be 
long in possession that possession 
not be sufficient. ea : í 


e e 


Original page PH :— 
The Word e Rra’ in one text 
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is tf be read as’ synonymous with the. 


word Sapni” in the other text. 

So also Yàjfiavalkya :— 

“ He who has acquired a title must, 
where the title is impugned , (or chal- 
lenged) prove it: neither his son, nor 
hi$ son's son is required to prove it: 
for, “in ehis case, possession carries 
greater weight.” 

It may be asked, ‘‘ If possession is 
proof in the fourth generation, why 
should possession by the second or third 
generation (son or son's son) carry 
greater weight?” i 

‘The answer is: 

By saying ““ greater °’ it is meant 
-that ‘‘ possession '' is the principal proof 

yur nary) and '' title " ig the auxili- 
ary proof (agar). So they (i.e., the son 
and the^grand.son) also should give 
bome evidence of title (wmraiqara) 
but they are not required to give com- 
plete and sufficient evidence to prove 
that the title is perfect. 

But he who is himself the acquirer 


must prove the document of title: in' 


his case, the document of title is the 
principal. evidence, and possession is 
auxiliary evidence. So says Nürada:— 
*' Fox-the acquirer himself, the grant 
itself is the primary means of proof of 
ownership; for the successors of the ac- 
quirer, possession and grant both are 
Rayary means: also possession alone, 
provided it is for a very long time, is 
recognised as primary means." 
wm (at first) means '' In the case 
of the ginal purchaser"; wm (gift) 
means any kind of purchase’ (acquisi- 
tion) ; wru {cauge) means '' proof.” 


` 







By saying that ç grant’ ( 
of ownerhsip, it is 
such a case possegsion is not pri 
not that evidenc& of posession is useless 
altogether. l 

So-says Nara 

** Though a docume 
and witnesses are aliyP 








a: 


t is-in existence, 


“ Title deeds are mre weighty than 
possession unless that possession is one 
coming down from ancestor; again 8 
document of title has little weight when 
there is a break in the possession éven 
for a short time." 

“gray” means '' for a short time.” If 
there has been a break in possession ' 
even for a short time since the com- 
mencement of title, there is possibility 
of that document of title being inopera- 
tive. So in such a case, the document 
of title may be of no weight. But wa 
does not mean ‘a portion’ because 
where there is long possession of the 
mortgagee; purchaser, or donee, even 
though such possession be in respect 
of a portion only, ( wm&x ) of the land 
taken in usufractuary mortgage, or ac- 
quired by purchase or gift, there the do- 
cument of mortgage, gift or purchase 
would be operative. So  Vrihaspati 
after speaking continuous and uninter- 
rupted possession in the following text, 
vis., : 

‘* Possession which has been undis- 
turbed and uninterrupted (wfewifast) 
and has lasted for.80 years commencing 
from the date of acquisition is not liable 


_to be taken away from the posse®Sor.”’ 


e 
X E - M7 š ud 


` yart 1 - 
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ü hate auch gould be 
: : gn the possession is 
I d- rbspot of-a S d in the fol- 
loving text— 


. “When: ei vill 5^ or “fields, or . 
s; E are the supject of a single royal 
"grant; possession one portion E taken 

the whole. 2 i3 s 


er plats grant. 
quen $ even 












L. T 
M j ee Q 
- gu mU i 
Nw ' ES SE Ç 
nd Marx ` gs 
E « i 
IM ` ' Po 
> 1 
š; t, i 
> < : 
AXES 


7 
vise, f 
4 
P NA uon mm PPP 
Ps 
c: 


= 
$ 
1 
i 
f 
` 
$ t 
ya ^ 
4 
"d t 
` 


7 ti TS oJ 
1 iN 
$ EA CJ 
NEC 
oic 
"Pn 
n d 
1 < kas 
` r à d 
DI 4 Pod 
^» n gu M 
os . 
"€ 
fe OT » 
' ssh ^: 
; “2 
ü 
t ` 
M f 
J . 
y 


oa portion, then thé purcffase in its I 


entirety may be lost. So says #rihas- 
pati:— ° D 

“ The title to immovable ` property 
which is obtained by partition, or. pur- 
chase, or by inheritance from the father, 


or by grant from the King become® per- | 


fect (when there is possession) but the' 
title may be lost® on account of in- 
action.”’ 


° 
° 
` 
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Kamal Banerjea, a stu- 

dent of our College, won 
the Bengal Table Tennis 
Championship Trophy 
for two years. He re- 
presented Bengal in exhi- 
bition matches against 
Barna, Bellak, Syabados 
and Kellan. He also 
won the Tnter-Collegiate 
Table Tennis Champion- 
ship for three successive 
years on behalf of our 
College. 


° 
. 
. 8 
F € 
e ° 
. 
Messrs Purnendu Baner- 
jee (right) and Sadhan 


Gupta won the Jagadish 
Memorgal Trophy at the 
Inter-Collegiate ^ Debate 
Competition held at 
Lahore under the auspices 
of the Puniab University 
Union Society. 
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I think it is only fgir to say that the 
classical system albeit unconsciously. has 
made some attempts at individualisa- 
tion. But this attempt at individuali- 
sation has always been based upon the 
gravity and the material setting of a 
particular crime. Apart from certain 
eqelesiastical jurisdiction, the prevalent 
conception of punishment was repres 
siog-of ‘the Criminal -and of setting an 
example; the end was not the reforma 
, tion of the delinquent but general inti 
midation.” Hence, punishment became 
the reaction—the recoil of the act as 
realised in its setting and the judge 
exercising almost an unbounded and un- 
limited jurisdiction in the matter of 
awarding punishment, proportioned, ac- 
cording to his own pre-conceived notions 
and ideas, the punishment in each indi- 
vidual case to.the requirements of the 
policy to be furthered. The gravity of 
the crime, again, was determined with 


reference to two points of view—(i) the 


responsibility of the Criminal and (ii 
the material setting of the crime itself. 
This responsibility was not determined 
and measured with reference to any sc- 
ogpied psychological standard, but sole- 
ly in accordance with the arbitrary ethi- 
eo-theologiéal dogma of the inscrutable 
freedom of will. It should, therefore, 


be on noaccount, confused with the. 

modern subjective standpoint. But in- 

deed, the latter doctrine of individuali-. 
i 





sation vis., that- v 
material setting 
common: 85 it was 


rime was most 
sier 5o understand 







`" "and follow, Thus, fo example, one case 


of murdér could be effily distinguished 
from anóther, it one took into- account 


the fack i of^ premeditation, the motive 
wam wa 


Mor the crime and the degree of atrocity 
with whigh the particular act was com- 
mitted? e in refetenCe-to those de- 
tails that “punishment was deter- 

mined and; "dljusel. In the "French 
Code of 1810 ‘and earlier still as also in ` 
tha, Code prepared by Livingston in 
jAmeriog we" find this attempt at such 
fan adjustment or.individualisation, Such 
'al8ó'-was the easg in the Common Law 
of England. In Anojent-Law;. punigh- 
ments wera not spécified" by ¿Law for 
particular crimes. ‘Ancient "Law was un- 
aware of the principle, nulla poona, 

nullum crimen sine ‘lege. hus there was 
not one form of putiishmerif, for murder 
and another for arson and theft. It 
must be. remémbered, however, that 
there were certain traditional forms of 
punishment, sanctioned by long usage 
and custom, from which the judge ‘had 
to: choose the particular punishment 
which he would award in a particular 
case. . Within this limit,-he had un. 
bounded jurisdiction. Gradually, how- 
ever, it was felt.th&t it was neither safe 
nor right to. leave such plenary power 
in the hands -of the judge and the sys- 


t 












away. We find, for. stance an edict 
of Louis XIV T rds down definite 
finife crimes such as 
in such cases, how- 
not: bound by this 
w. "He could im- . 
than prescribed 
e punishment pres- 


pose a stiffer 
by Law; thus if 
eribed was death 
form of torture 
| punishment. 


ng with. tlie capital 


Here, in India,- the main substantive. 


penal law is to-be found in the Indian Po” 
nal Code and ihe. procedural law in the 
Criminal Procedure Code. In-both these 
Codes, “we find some,- though, feeble 
and half-hearted, attempt at indiyiduali- 
sation. In the former, you will find 8 
somewhat flexible system `(within ~ “cer: 5 
tain limits) of punishment for each speci-” 


“fied offence and some’ consideration ië' ` 
- given to the mental state of the delin 
` quent; while Mnrthé latter Code, the at- 


tempt at individualisation is made 


through the discretion left to the jury ^ 


in‘ the trial of certain cases. Let us now 
examine -the value of this individualisa- 
tion with reference to certain offences 
a8 defined in the Penal Code. We will 
take the case of ' theft’ as defined in 
Section 878 of the Indian Penal Code 
and. the penalty whereof is prescribed 
in Section 878. Theft may be shortly 
defined &s. removing movable property 
with a dishonest intention from the pos- 
session .of another person without that 
person's knowledge or consent. The 
gist of the offence x the presence of 
‘ dishonest intention’ and when all 
these elements are present the judge is 
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e could add some ` 
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bound to convict the* deligquent and 


proceed to sentence him under Section , 
379 unless? of course, he thinks fit to 
apply the principle de minimis nbn qurat 
lex to the case before him, or unless 
the offender comes within certain well- 
known exceptions such as insaniy or 
infancy. Bo far as conviction goes, 
therefore, the judge has no power at in- 
dividualisation but with regard to sen- 
tence which may range from s*fine to a 
long period of imprisonment the judge 
in his discretion may choose such 
punishment as he thinks fit. The Code, 


` however, is wholly silent as to the prin- 


ciples, in accordance with which thjs 
punishment is to be chosen and the re- 
sult is that the punishment varies .a8 
Equity used to vary with the ‘ Lord 
Chancellor’s foot.” There being thus no 
well- defined principle upon which the 
punishment is to be based the judge has 
ultimately to fall back upon the object- 
ive gravity of the criminal act and 
there is no question of | distinguishing 
between one criminal and another with 
reference to their subjective personality. 
We will turn now to the Code of Crimi- 
nal Procedure. The duty of the jury 
is defined in Section 299 and the Code 
provides that in certain places and in 
certain specified crimes the trial is to 


` be conducted with the aid of a jury. 


The jurors are said to be judges of fact 
and practically the sole duty that the 
jurors are called upon to periorm is to 
decide as to which view of the faots, 
as disclosed at the frial, is true and then 
to return the verdict '' which. under 
such view, ought, according to the dis- 
orétion of the judge, to be. "turned." 
Thus, if the question is as to whether 
the testimony of a particular witness 
‘ 


Vell ° 


_ is to be belleved dt not, the jury will de- 
- oide. 


& do ngt propose to discuss here 
the wtility or otherwise of trfal by jury. 
SufÉee ft to say that the jurors general- 
ly are, drawn or recruited from the class 
of people who are not exactly trained or 
equipped either by habit or education 
4o sift-the complicated mass of evidence 


` which trained lawyere sometimes find 


difficult to unravel. But, however, this 
system of trial hag undoubtedly the sanc- 
tion of sentiment behind it and probably 
in some cases, it checks the vagaries of 
some unbalanced judges. But beyond 
this and apart from this, so far as the 
question of individualisation goes the 


. gygtem of trial by jury is a delusion and 
It is clear; therefore, that the. 


a snare. 
so-called individualisation attempted by 
the Indian Codes is illusory. 

Let me make my- meaning clearer by 
reference to what is known as the prince 
amongst the ‘penal sections viz. section 
124A of the Indian Penal Code which 
specifies punishment for sedition. Courts 
of justice in India have been always 


_ kept busy with the trial of persons in- 


fringing the law of Sedition. These of- 
fenders come mostly, if not exclusively 
from the respectable middle-class 
families. In the Report ' published 
by the Rowlatt Committee 
find, in Annexure: 2, that almost 
all the ‘offenders (about 1 fer 

.) were men of education, be- 


we 


“longing to the three highest castes 


awang the Hindus in Bengal, and 
we further find that the bulk of them 
(over 80 per cent.) were young men, 
their ages varying between 16 and BO. 
Now, wht were the punishments meted 
eut to these young political’ offenders? 
Exactly the same as are awarded to ordi- 
* 
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um 


nary felons. Thefe was no attempt re 


digerimination—there was no attempt to 
bring. back thos isguided young men 
to thie fold of dec¥nt society. The treat- 
ment that was accorded to them killed 
the physical system 4f most of them 
and the souls of many others. ' 
:*AÀs T have stated b fore, the tole ori- 
terion of punishmoyff =Í the Classi 
- School is the objedtive gravity of Crimes. 
. The judges never attempted the study 
of the criminal much less of the causes 
of the Crime which they were going to 
punish. In point of fact, in the state of 


the present system of law all attempts 


af individualisation must be futile. The 
attempt at suiting each individual eri- 
minal with one or other of the three 
standardised forms is really like trying 
to put things. of all shapes into a round 
hole.- We have also shown above that 
x ‘the "result of ‘the present soulless and 


e si system of law is wholly un- 


1 


satisfactory and crimjnality and recidi- 
vation . are ihe, increase. We 
really cannot treat this ag sn cedant 
for the system has been given a full and 
fair trial for centuries together. The 
very small amount of individualisation 
that it attempts is unreal and illusory 
inasmuch as the  oriminal's point of 
view is wholly ignored and no serious 
attempt has ever been made either to 
study the nature and character of the 
criminal and to understand the causa- 
The prestnt-day judges 
—hide-bound lawyers as they are—are 
really like quack physicians preseribing 


on ` 


tion of crime. 


medicines not in accordance with the 
nature and character of the disease but 
in accordance with ‘only the outward 
symptoms thereof. What is needed, 
therefore, above every thing is a scienti- 


PT 


lae study of.the orirfinal and of the 
causes of crime and then to prescribe the 
remedies in view of YMose causes, We 
-have got to arrive at¥a scientific and 


logical classification of the criminals re- 


gard being had 
crimes committed 


the causes of the 
by them. The Classi- 


I eal School have ngt attempted a scienti- 
ie classification of CNyninals. In fact it is 


scientific classi- . 


"not possible to have 
. fication without understanding the de- 
 terminants' or causes of criminality. 
There can be no goubt that, as has been 
stated by & learned jurist, '' the causa- 


tion of crime is like the causation of any: 


rr 


other natural (or psychic) phenomenon. 
. There is no special set of laws or rules 
-governing. it , Generally and. broadly 
‘speaking a crime is caused by any one 
or more of the following conditions viz., 
biological, social or physical but. it by 


` no means follows that in every, crime, 
. ` 88 Prof. Enrico Feri suggests, “all these 
three factors must be invariably pre- - 


sent.’’, What we-have got to do, there- 
fore, is to classify criminals” according 
to the causes which produced or condi- 
tioned their particular criminal acts. Ac- 
cordingly, we may classify criminals into 
three broad classes vis., (i) criminal from 


biologie or rather pathologic causes, (ii) I 
criminals from social causes and (iH) - 


criminals from physical causes. With 
regard to.the last group it may be at once 
- pointed out that the influence of physi- 
cal conditions (such as climatic, meteoro- 
logical and geographical) the nature of 
food etc. upon criminality is at best an 
indirect one and-it is certainly difficult 
to agree with, Prof. Feri when he says 
‘that '' ten degrees legs of heat, or a few 
milimetres more of barometric pressure 
on the particular day might have pre- 


: climates, but the 


^ cage. 
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vented the murder.* It®is certain. - 
ly correct to say thatethe flimatio: 


or ‘geographical conditions have ‘some 
influence on ` criminality—thus € we 
find, for instance, a much darger 
number of „cases of violent crimes 
in warmer climates than in the, "Booler 


is that those cond*ions induce ‘a certain 


type of mentality whch is conducive to. 


particular classes of criminality. How- 


ever, without burdening the paper with . .. 


unnecessary details i& would be sufficient 
for.my purpose to point out that the first 
eategory of criminals ineludes (i) born 
criminals, (ii) insane criminals, (iii). epi- 
leptie criminals and (iv) criminals frem 


` other pathologic causes such as defecttve 


nutrition, sudden fits of passions ete. 
The second class would mainly consist 


reason apparently 


, 


of (i) criminal from necessity, (ii) cri-- 


minal from opportunity and (iit) other 
occasional criminals. 


satisfy the abstract rules of logical clas- 


strict logical classification would be un- 
attainable from the very nature of the 


in several cases a. criminal falls within 


It goes without. 
- saying that this classification does not 


` sification and I may at once state that a ` 


As a matter of fact we find that. 


more than one of the categories or classes ` 
named above and this is what, Maudesly . - 


would describe as the intermediate zone. 


Professor Feri classifies criminals into ` 


five classes, viz., 


^ 


criminal-in-Law, “ed: 


aan 


minal-born, habitual criminal, occasional . 


criminal and criminal from passion. WHf& 
classification. is certainly empirical and 
is not based upon any definite psycho- 
logical principle. The learned Professor 
bases his classification upon his own ob- 


* Criminal Sociology, Page 116. 
B ry 
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servation Œ criminals and the system 
merel$? stresses the predominant trait 
thaf the Professor found in each olass. 
'Th@s in the born criminal, the hereditary 
constitution of the individual or the 
‘ criminal neurosis "is the predominant 
fact8r, while in the-case of the ‘insane 
` criminal the mental disease is the pre~ 
deminant factor. A®ain, in the orimi- 
nal from passion the predominant factor 
is a certain innate emotional tendency 
while in the case ‘of the habitual and 
the occasional criminal the environmen- 
- tal factor predominates; with great res- 
pect to the learned Professor- I should 
Rke to point out that this classification 
dees and indeed cannot furnish us with 
a*reliable criterion for individuslisation 
inasmuch as;-as: stated above, it is- not 
based upon any definite and tangible 
psychological prinaiple. Prof. Ellwood * 
thinks that the: simplest and the best 
fundamentum divistonis is furnished by 
the simple psychological ‘‘ principle of 
habit ' and he, accordingly, classifies 
criminals into three classes vie., (i) de- 
fective oriminals. i.e., .those whose 
crimes arise out of inborn mental or ner- 
vous defects (š) habital criminals i.s., 
those who have acquired their criminal 
habits from the environments in which 
they live and move and (iti) occasional 
criminals who form no criminal habits at 
all but who commit single or occasional 


ees through slight defect in character * 


or weakness. The classification has cer- 
*uimly the merit of simplicity but I am 
afraid it is neither correct nor complete. 
How could, for instance, the first class 


ne i 
* Bee his article ‘ Classification of Criminals ' 


in the Journal of American Institute of Crimi- ^ 


nal Law and Crtminology, Vol. I, pp. 586 et seg. 
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of criminals be designated as criminal’ 
at all—unless, of course, you use the 
word ‘ habit’ y connotation which it 
does not bear in ‘psychology. Then, again 
if you -make habit the oriterion of cri- 
minality, the occasional criminals or eri- 
minals from passion could- not be oalled 
criminals at all. a matter of com- 
mon experience 
tances and with the 
same.passion would act quite differently. 
Every one would not, for instance, aot- 
ing under the strong passion of jealousy, 
act -as Othello did. Some, like Othello 


the same cire 


would murder their beloved, some would-. 


commit suicide and-others again would 
continue to live quite a normal life. 
There is something then, spart from this 
stimulus of passion, which determines 
a person’s~ course of conduct but that 
something cannot be habit. A person 
may, again; be a true criminal, so far as 


criminal tendency or propensity goes, 


without ever committing a single crime. 
In any case, to my mind, by a rigorous 
application of this fundamentum divi- 
gionis we get only two olasses of crimi- 
nals vie-, habitual and occasional. This 
being so, where, for instance, shall we 
place the political offénders? Insane 
criminals, again, on this classification 
cannot be called criminals at all. In 
spite of its apparent simplicity, there- 
fore, we cannot accept this classification 
for purposes of penology because it is in- 
complete and inadequate. 

It is not possible, within the scope of 
this paper, to discuss the views of tne 
social and sociological school of erimi- 
nologists such as Tarde, Bonger, Cola- 
jini, Karl Maux and others. It is 
enough to point out that their diagnosis 
is one-sided and incomplete as neither 


different persons"here 


. 7 
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be social nor the sociological causes 
ean explain the phenomenon of crimi- 
nality. Social or sociological causes, to 
my mind, do not so much cause cri- 
minality as give a,particular shape or 
direction to it. To take such social fac- 
tors as education or wealth: one cannot 
„say that either of is an.antidote to 
criminality because wà find that educa- 
tion and wealth are favourable to if they 
are not the direct causes of certain speci- 
fic forms of crime. The modern system 
of non-moral education by raising false 
hopes and putting false values of things 
"is certainly responsible for the discon- 
tent amongst the educated unemployed 


and we know that discontent directly in- . 


cites criminal tendencies. There are 
crimes, again, which are peculiar to illi- 
terate persons. The same thing may be 
said of other -social factors such as 
wealth, civilization, religion ete.* Of 
course, there are certain social factors 
such as industrialism, density and con- 
gestion of population, some specific 
trades and profession which seem to fur- 
nish a very congenial -atmospheré in 
which some specific forms of crimes 
thrive and for the purpose of individuali- 
sation it is necessary to study the speci- 
fic effecta of each one of those factors 
in details. i 

From what I have said above, it would 
be clear that individualisation of punish- 
ment is absolutely necessary if the Cri- 
minal Law is to achieve its end and it 
would be further clear that the rational 
basis of this individualisation is the bio- 
logy, the psychology and the social en- 


. “pe 


* See Dr. Lomberoso's “ Crimes—Tts Causes 
and Remedies," pp. 111-82. He practically 
` comes to the same conclusion, 


£593. 
vironment of the delinquents" It would . 
be readily seen that the pregent.tlfree or - 
four stereotyped forms of punishntent 
cannot serve the purpose of individuali- 
sation and that we must discover ration- 
al and feasible modes of repression, re- 


formation end prevention. Proféssor 


Feri has elaborately discussed the me- ` 
thods of prevention which he calls the 
* penal substitutes ’ and he is of opinion 
that educational and industrial reforms 
can easily take the place of the repres- 


_ sions and retributory measures—practi- 


cally the sole weapons in our hands now. 
Another distinguished criminologist Ba- 
ron Garofalo suggests remedies based on 
elimination, reparation, intimidation arid 
* 


` geleetion. 


We will now conclude this paper bv 
mentioning some of the remedial 
measures that may be profitably adopted 
in dealing with the various kinds and 
types of criminals. The question of re- 
medial measures has been mostly and 
most intensively studied in America 
where the matter has been mooted from 
since 1894 by Dr. Livingston. In 
the recent years Dr. Sutherland and 
Parmeleas have made some very valu- 
able suggestions in their books on the 
subject. It may not be possible to adopt 
those measures in their entirety in this 
country regard being had to our poverty 
in the first place and the difference in 


our social structure in the next. Bots 


there sre two outstanding features in: 
our penal avstem which must arrest the 
attention of all thinking persons. First, 
why should honest people be asked to 
pay for the maintenance and «pkeep of 
the dishonest delinquents? Why should 
not the criminals be made to work to 
keep themselves in food and olothes? 


, a gu VS o. 


° 

* . è " 
And secqndly, why should we in penal- 

ing the criminals try to kill them not 
merely thefr bodies but their souls as 
wel?. - 

am suggesting here some of the reme- 

dial measures that may be adopted here 
without placing an undue burden upon 
the tax-payers and I appeal to our legis- 
lators to think over the matter and see 


: whether it is not possible to amend the 


preset Law in a-manner so as to in- 


f clude the following amongst the penal 


and remedial measures. It- goes with- 
out saying, of course, that the choice 
must ultimately fall upon the Judge 
sentencing the accused person and the 


* responsibility of selecting the sentence 


^ 


‘must be entirely his. The measures I 


“am suggesting are as follows:— . 


I. Preventive measures :— 


‘(a) Asylums for abandoned child- 
ren and children with criminal ten- 
_dencies on the lines of Dr. Barnar- 
do’s homes and on the lines of the 
‘works of the Salvation Army and 
the different Refuges in England 
and India. 
(b) Technical and Indian trial 
institutions, 
_ (e) Temperance Societies and 
Drunkards’ Asylums. 


.II. Repression and reparative measures: 


— 


(a) The death penalty in very 
special cases, for instance where 
e the judge is of the definite opinion 
that the accused is not a fit person 


to live without danger to the so-. 


ciety in which he is allowed to live. 


es 'INDIVIDUALISATION OF PUNISHMENT-—Conoluded 51 


I would suggest this measure only 
in the case of brutal and motiveless 
murder and gang rape. 2 

(b) Marooning. 

(c) Penal colonies and settle- 
ments for the purpose of effective 
elimination where every delinquent 

"wil have to live entirely upon the . 
fruits of his own labour. 

(d) Cellulaé' system of imprison- 
ment. i 
I (e) Confinement or internment at 
home. 

(f) Farm labour for convicts in 
agricultural countries. 

(g) Indemnity or reparation and 
fine. 

(h) Security for good behaviour. 

(i) Conditional and indeterminate 
sentences. 

(j) Reformatory on the line of 
that in Elmira. 

(k) Asylums for lunatics and epi- 
leptics. 


It will be seen that the measures sug- 
gested above are pretty comprehensive 
and they would furnish us with reme- 


. dial measures for all kinds of delin- 


quents—pathological, psychological and 
social., The measures would enable us 
also, in & great measure, to prevent 
crimes by segregating the dangerous and 
habitual drunkards and the abandoned 
children from whom probably the largest 
number of criminals are recruited. I need 


` hardly say that in order to work out 


this scheme successfully we must have 
a type of judges and mugistrates techni- 
cally and fundamentally different from 


what we have to-day. 
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Primitive man was not a social being 
in the sense that he consciously tried to 
put the individual before society. Nay— 
he ignored the society in all matters 
where his own interests might suffer in 
his narrow sense, And so primitive men 
and women were by nature promiscu- 
ous. They satisfied and enjoyed them- 
selves physically, and even in that 
sphere their choice was limited. Wester- 
marck does not believe in promiscuity in 
any sense. Yes, there was no group 
marriage in any sense at any time. But 
there was sexual relation even before 
there was any idea of marriage. And 
that stage, as Freud believes, is the stage 
of promiscuity. 

Society recognised marriage far 
before it was a legal concept. So- 
ciety was first a matriarchal one. 
For, sexual relation was lax and 
any descent that could be traced 
was through the mother. But soon the 
advance of social life recognised, para- 
doxically of course, family as an econo- 


mic unit and wognan a slave! So the, 


first clear conception of marriage began 
with the subjugation of women. Mar- 
riage by purchase and not by capture 
was the next decisive step; this recog- 
nised women as property, and though 
there was no sexual jealousy among pri- 
mitive men, jealousy of ownership began 


to grow Next was the step which took 
the conception further. In many of the 
primitive races it was required that the 
woman in time of marriage should con- 
fess all her past sins to the priest, lest 
she would be the cause of death to her, 
husband. This combined with the sense 
of ownership gave a legal basis to mar- 
riage relations. Here the husband could 
demand of his woman not only her ser- 
vice as an economic unit, but also her 
chastity for the good of the family. But 
chastity should be taken in a limited 
sense here. Bo the first legal concep- 
tion of marriage developed from the 
stage where woman was taken as pro- 
perty and marriage was by purchase. 
But necessity for chastity was promi- 
nent there. 

In tracing the history of*human mar- 
riage we meet a stage where polygyny 
and polyandry are both prevalent to- 
gether. There are instances of societies 
where there was first polyandry, but due 
to the increase in the number of women 


in the society polygyny also came to bè was. 


practised. This is a very complicated _ 
state of society where we find & cledr ^ 
drift towards promiscuity. But a fur- 
ther decrease in the number of men 
helped the situation and magy so- 
cieties discredited polyandry for poly- 
gyny. This was an important recogni- 


= 
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tiore sands hy society. It settled with 
satisfaction. the problem of descent. This 
‘problem was bf vital importance, for, 
whateven might be the paternal love 
possessed by parents the full develop- 
ment of it depends on an organised 
family life and a hope that posterity will 
remember the parents | through their 
issue. 

Development of marriage "A to 
the difference of motive has been divided 
into three epochs. In the first epoch it 
is said, economy-comes into considera- 
tion first. Wives are taken ss living 
gapital from whom service is ‘demanded. 
They are to bring forth children as inter- 
est. Love plays & very insignificant 


. parf. In the next epooh the considera- 


‘tion! of women as the mother of child- 


ren gain ground. ` Economy and love 
come next to it. Here the family be- 
gins to grow firmly and the role of the 
Pater-familias becomes distinct. The 
mothers of the children of the family 
who will continue the line are generally 


got by purchase and they cannet be. 


allowed to move according to their own 
wish. The law of the society gives 
power to the Pater-familias to have con- 
trol over the women end children. The 
last epoch, is characterised by domina- 
tion of love in the first place, Here both 
the husband and the wife gain equal 
power. Here monogamy is accepted as 


` 8 general rule and the law of the society 


both the husband and the wife. 
Wife is no longer a property but a oo- 
share? = 
Marriage by capture which is at the 
very root of raising marriage to a legal 
status hag, found recognition in many 
ancient books- on law including our laws 
of Manu. -Of eight forms of marriage 


recognised by Maau, the ' Rakchasa ' 
form is one,—which is 8 marriage by 
capture and was allowed particularly to 
the warring class. But in ancient times 
every one was warrior and had the right 
to such a form of marriage. And long 
after the marriage by capture ceased to 
exist, there remained many survivals 
of it in marriege ceremonies in the 
form of “ mock espture,'"" '' symbolical 
capture," and ‘‘ wedding plays." In 
some of the East Bengal villages I have 
noticed myself that both in the houses 
of the bride and the bridegroom the 
women divide themselves into two 
parties, vis., bride’s party and bride- 
groom’s party and fight to win a trophy 

which is kept in the marriage yard. In 
the bride's house the women of the 
bride’s side and in the bridegroom’s 
house. women of the bridegroom’s side 
are alowed to win. In some countries 
of Europe, the word used to mean wife 
has as its original meaning a captive 
taken in war. So the word '' damar "' 
in Greek and the expression '' Braut- 


fauf ’’ in German. 


_ Marriage by capture created a sense 
of jealousy for possession. But mar- 
riage by purchase was the decisive step 
taken by society to give ib a definite so- 
cial recognition. We have spoken about 
its great significance in the field of our 
investigation. The position was made 
more firm with the growing belief in an- 
cestral worship. Ancestral worship re- 
quired the continuation of lineage and 
also recognition of inheritance. Here we 
must give some consideration to tote- 
mism. “ The totem,’’ says Freud, “ is 
first of all the tribal ancestor of the clan, 
as well as its tutelary spirit and protec- 
tor; it sends oracles and, though other- 


` ° 
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wise dangerous, the totem knows and 
spares its children." 8o the totem 
must be worshipped not only because it 
is the ancestor, but because evil may 
come upon both, upon the living and 
the spirit of the dead of the clan in eb- 
sence of such worships. The main 
feature of the totem is that it represents 
exogamy. It is something like our 
“‘ Gotra.” But the totem has other 
functions besides, ‘‘ whereas the totem 
exogamy makes the impression of a 
sacred statute which sprang into exist- 
ence, no one knows how, and is there- 
fore a custom, the complicated institu- 
tions of the marriage classes, with 
their sub-divisions and the conditions 
attached to them, seem to spring from 
legislation with a definite aim in view.” 
I shall not deal with the prohibitory 


degrees of marriage in Hindu law, It is. 


well known to every student of law. But 
though most of the civilized people ob- 
serve little of prohibition of marriage, 
yet we cannot undermine the fact how 
totemism hes helped a great way in 
giving marriage a legal basis. It had 
rather strengthened the grip of marriage 
relations when the sex was lax and re- 
quired some social regulation. It can- 
not be said that this was a result of the 
study of Eugenics; yet it was a triumph 
of the soience. 

The next step that furthered the cause 
was monogamy which came to be pre- 
ferred to alẹ other forms. Monogamy 
was helped by dowry system. A rich 
father would like his daughter to be the 
principal wife of her husband and would 
not mind giving a good amount to his 
daughters as do for that. With the 
growth of family as a distinct unit the 
olan as an organization began to loose ita 


- 


position; clan in is days of power 
would take care of the’ women and 
children gf the clan. But when thé 
olan was no more an organizgatién the 
family by itself was not able to nfínage 
several wives and ohildren. And for 
strengthening the family permanent 
marriage ties were necessary, ‘Hence 
the State," says Miuller-Lyer ‘‘ ilie 


political heir of fhe clan, now'suppartef^- 


permanent monogamy by its, authority 
and by law." Of course even to-day 
monogamy is not recognised as a general 
rule everywhere. For, the civilized 
people such as the Hindus and the Ma- 
homedans recognise polygyny. But yet 
the general sentiment of all civiltzed 
people is in favour of monogamy.» 


Next phase of the marriage relations ' 


was developed by the growing economic 
independence of women. Women eco- 
nomically independent as men get great- 
er scope to work in other social spheres 
with men. Here the society began to 
develop laws of divorce, laws relating 
to women’s right to property and more 
recently nght of women to take part in 
the civic life. Right to divorce is a right 
which must go together with the econo- 
mic independence of.the sexes. In 
India, the Hindus have not yet the 
night to divorce. For’ Hindu marriage 
18 not a contract, Whatever might be 
the conception of marriage in Hindu 
law, growing economic independence of 


women will require the right to ea 
to be recognised. Deshmukh’s Bill 


on Hindu women’s right to divoted* as 

presented at the central legislature was 

one-sided. It mtended not to give the 

same right to men. Even Hindu wo- 

men do not want such an Rot as. indi- 

cated from the resolution recently passed 
° 


at the All-Iilia Conference of Women 
Studentf, held at Lucknow, which re- 
quires*that guch a right should be given 
to b@h the sexes. No one disbelieves 
in the sanctity of married life. But no 
one wants that married life should be a 


Me, 


drudgsty. to any side of the parti- 


cipant. 

"e Right tb inheritance®and right to pro- 
perty of women has not yet been gene- 
rally recognised as equal to men. Here, 
too, there must be -more- sympathetic 


consideration. Marriage is a concept- `. 


which is at once legal and not legal. If 
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all phases of it have to be legally defined, 


: life will be impossible, Even two co- 
_ sharers of 8 room will not be comfortable 


if they always think in terms of their 
own rights and the right of separation. 
Husband and wife should make a 
happier union. Yet it cannot be denied 
that the state should help, wherever 
there is any difficulty, to make life easier 
and comfortable as far as possible. 

I wish to continue on the same topic 
with special reference to the '' Dual or- 
ganization " and ‘‘ Classificatory sys- 
tem *' in the next issue of the Magazine. 


LAW-MAKING IN A HURRY ` s 


` '* Law'g delays ’’ have become prover- 
bial. From the inception of a law-suit 
to its final ending—through the various 
stages of plaints and applications and 
adjournments and decrees and reviews 
and revisions and appeals and second 
appeals and what not—it is generally a 
long long story. Like '' freedom’s battle 
once begun,” the legal battle too is not 
unoften transmitted '' from sire to son.” 
But these delays relate to the adminis- 


trative side of the law; they are bad” 


enough and I hold no brief for them. 

But there is another aspect of law on 
which I want to diseourse very briefly— 
the aspect not of the dilatoriness of the 
legal process, but of the over-hastiness 
of law in the making—the hustle and 
hurry which more often than not in these 
democratie days characterize the legisla- 
tive side of the law. 

Democracies are just at the moment 
under a cloud. Critics say that the de- 
mocratic system of government with its 
parliamentary, traditions can never come 
to a decision quickly, but always oscil- 
lates and vacillates for an uncons- 
cionable period of time. Democracies can 
never make up their mind—even if, 
which some cynics doubt, they have got 
any mind at all to’ make up. One is 
naturally reminded of Carlyle's wither- 
ing sarcasm: You capnot expect six 
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hundred talking asses to evolve wisdom 
any more than ‘you ean expect to ex- 
tract sunshine out of cucumber. All this 
criticism and sarcasm of democracies and 
patliaments may not be quite off the 
mark, but surely they do not represent 
the whole truth. For the fact remdins 
that on occasions democracies and phr- 
liaments may be terribly in a hurry, 
and unfortunately law-making affecting 
the masses affords most of these occa- 
sions, 

And the reason is this. Demooracies de- 
pend in the last analysis upon an appeal 
to the electorate; more vulgarly ex- 
pressed, a candidate’s success at the 
polls depends upon his success in pan- ^ 
dering to the populace. Slogans and 
counter-slogans work miracles in the 
polling-booth. And naturally the tempt- 
ation is very strong for a candidate to 
promise to all and sundry & new heaven 
and a new earth once he becomes a legis- 
lator, and for the full-fledged legislator to 
try to push forward catching sch 
and spectacular reforms with an eye 
to the next election. Particularly whéh 
the parties in the legislatures are evenly 
matched and bitter rivalry exists be- 
tween them, there develops almost a 
competition in this wooing of the elec- 
torate. What will really benefit the peo- 
ple, what will permanently improve 


b 
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the ARATA of ¿he masses, ig very 
_ frequently 18st sight of; and demagogues 
dn the “hapa oÍ party- leadegs vie with 
one, another in. sponsoring legislative 
stunts. superficially very tempting. 

In ‘discussing this phenomenon -of de- 
mocracy, vis., law-making in a hurry, 
concrete EE not very far 


~ from home either—at once leap to the 


mind; for in our own province of Bengal, 
we have had during the last few years 
some glaring examples of this phenomen- 
` .on. One or two examples, I am gure, will 
suffice. vi e s 

The first relates to the recent tenancy 
legislation. Ome feature of our land- 
laws was the virtual non-transferability 
of holdings in the hands of poor and illi- 
térate gota. This restriction on land- 


transfer might have been a olog on the. 


free circulation of money and therefore 


a derogation from the pure economia - 
theory of laisses faire and freedom of con- - 


tract; but in view of the poverty and 
_improvidence of our masses in, general, 
the restriction was very wholesome, for 
1n substance it-had the effect of protect- 


ing these helpless people from the effects- ` 


of their own want of foresight. There 
are occasions ‘hen people have to be 
protected against themselves. A very 
pertinent parallel is the restriction on 
the contractual capacity of ‘ Infants.’ 
Infants (and young men and women up 
to the age of 18 in India and up to the 


go of 21 in England are ‘ infants ’) can- 


not make any valid contract. And why? 
"Betauso generally speaking in these ten- 
der years young people are unused to the 
ways of the world, and are hence gullible 
and liabje to exploitation by cheats and 
‘sharks of all descriptions. They have 
thus to be protected against their own 
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ignorance and inngcence. Spirited and 
bright young things might chafe at this 
tutelage and denial of the ‘ birth-right ’ 
of free contract—but there it is. Por- 


` haps some day, a particularly bright 


champion- of the ‘ infants’ will arise 


„and lead a movement of ‘ complete in- 


dependence ’ and ‘ no compromise ’ with 


` the-adults. And in view of the plethora 


of * youth ' leagues and ‘ student ' fede- 
rations—and it must be remembered 
that the vast bulk of our school and col- 
lege-going youths and students are juri- 
dically ‘ infants '—this day of the revolt 
of the ' infants ' may not be very dis- 
tant. However to return to our peasants 
and ryots. In the mad hunt after cheap 
popularity, what happened in Bengal 
with regard to tenancy reforms was this. 
The clógs on free transfer were virtually 
removed, the Congress parby vying with 
the League-Praja Coalition as to who 
could be, more go-ahead in the matter— 
it was indeed a regular race for the win- 
ning of the ' Praja-Bandhu ' cup—and 


. the result has been that holdings are 


rapidly ehanging hands, traders and non- 
agricultural investors purchasing them 
for a song, and peasants who haye been 
agriculturists for generations owning and 
cultivating their plots of'land turned ad- 
rift and converted into landless labourers. 
A new problem is very rapidly assuming 
serious dimensions on the rural country- 
side—the problem of a landless proleta- 
riat a$ the mercy of unscgupulous exploi- 
ters, 

Another instance is in connection with 
debt legislation. Here too probably the 
intention might have been good; but 
as we all know, Hell itself is supposed 
to be paved with “good intentions. The 
facta are these. Our tenantry and 
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peasantry are debt-ridden. From year's 
end to year’s end, the ryots are rarely, 
if ever, free from the burden of debts. 
And certainly attempts should be made 
to alleviate the incidence of the accumu- 
lated debts and to arrange for easier 
terms in future But care must be 
taken that in the attempt to lessen the 
hardships of the debtor, the sources of 
credit itself may not be dried up. But 
that is exactly what is taking place be- 
fore our very eyes—as the cumulative 
effect of the various pieces of legislation 
relating to money-lending and debt- 
settlement that have been passed during 
‘the last few years. The money-lenders 
and mahajans might have been in many 
cases rapacious; their rapacity should 
certainly be discountenanced and 
stopped— that could easily be effected 
by fixing maximum rates of interest or 
maximum amounts (on the lines of the 
law of Damdupat, for instance); but 
by the process of spreading out in 
stalments through a period of twenty 
years, and by encouraging all und 
sundry to pose as ‘ agriculturists ' 


to avoid the payment of "dbi 
the money- -lending classes fave been 
practically ruined; and eve if some of 
them have got some money to «spare, 
they &re certainly not likely to be in a 
hurry to invest it in loans which ‘will 
never be repaid, but will be ‘settled, out 
of existence The result is that in rural 
areas money is hardly available on cre- J 
dit at all, the ryot is at his wit’s end how 
to purchase the implements ard the 
cattle and the seeds for the next crop 
—and his last state is worse than his 
first This is the inevitable result of 
hasty short-sighted legislation. Well 
may the ryots exclaim; ‘‘ Save us from 
our friends ''! 

It seems therefore that in the realm 
of law-making too, as in most other 
fields of human endeavour, the old 
adage is true—More haste, less speed. 
And legislators should be chary of law- 
making in a hurry because it defeats its 
own purpose; and should be well-advised 
fo act upon the ancient Roman maxim 
“ Festina lente ’’—Make haste, but 
slowly. 


INDIA. AND THE COMMONWEALTH 


e° SIBENDRAKUMAR BASU, M.A. 


The present European war has inten- 
sified the political problems in India. The 
resignation of Congress ministries in 
several . provinces of British India has 
made the matter all the more critical; 

ein this present atmosphere no impartial 
verdict is possible. The calm dispas- 
esionate attitude, the unbiassed outlook, 
the academic standpoint of a student as 
distinguished from a politician—all these 
things are missing. The controversy re- 
mains, and with it also exists endless 
solutions. Every party has expressed 
its view and no two views are concur- 
rent. š 

India is a battlefield of creeds, con- 
tentions and controversies, where unity 
is badly needed, the leaders of the peo- 
ple fail to, act according to ideals. 
India has no single majority party. 
The Congress, as a result of the 
last general election, has managed 
to capture political power in a 
majority of the autonomous  pro- 
vinces. But strictly speaking, it can- 


7^7" not be termed a political party. It is a 


secio-ethical assemblage of several con- 
servative leadérs who at times act in a 
wrong direction. In it also exists sub- 
divisions and sub-sections. But the pecu- 
liar ature of this so-called majori- 
ty party is thet in its declaration of the 
future political status of India, it has 


Third-year Class 


shifted its ground for numerous times. 
The Congress cannot tolerate counter- . 
decisions. It considers itself to be the 
all-powerful and only representative 
party. The decision of Congress means 
the decision of Mahatma Gandhi. ] 

To the Indians the Act of 1985 has 
no preamble. The Act declares that it 
will abide by the preamble of 1919. 
Apart from the controversies regarding 
as to whether the preamble of the Act 
of 1919 is at all up to the mark or does 
at all satisfy the genuine political aspi- 
rations of numerous Indians, we may 
say that Act without a preamble what- 
soever, is no Act. This is a deliberate 
affair and it can be readily assumed that 
Parliament has indirectly hinted about 
the political status of India. 

The declarations, «as distinguished 
from written documents of numerous 
British statesmen and several Indian 


` viceroys, on this matter are vague. Tak- 


ing the two things together, viz., the de- 
clarations and the preamble of 1919 we 
may hazard several ® generalisations. 
We may assert that introduction of res- 
ponsible Government in the real sense 
of the term is the avowed policy of Bri- 
tish Government in India. It is their 
Sacred duty, but what about Dominion 


status? The status of the British Do- 


minions specially after the Statute of 
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. Westminster is one of virtual inde- 
pendence in internal and external affairs. 
In spite of the warnings of several con- 
stitutional pundits, that dominions are 
not independent countries, that there is 


a distinction between '' External " and- 


“ Foreign ” affairs, that they cannot 
secede etc., we may say that there is 
‘ factual ’’ as distinguished from simple 
“ theoretical ’’ independence. ‘The Do- 
minions, if they are determined and 
adamant, can surely secede, but they 
do not actually do so owing to several 
advantages, economic and strategic. In 
.times of war, they may declare neutral- 
ity or even may side against the British 
Government. They may speak and vote 
against the mother country in inter- 
national Congresses and Conferences. 
They have their independent army, 
navy, flag. They may if they like, de- 


clare English citizens aliens in their - 


country. They have full powers for 
concluding treaties and agreements. 


Does i$ mean anything other than inde- ` 


pendence? Does it mean quasi-inde- 
pendence or dependence? It is not un- 
likely that in spite of professions of 
complete independence on the part of 
the so-called Cofigressites, the Indians 
will be satisfied if they are accorded the 
Status of a British Dominion. The 
fruitless distinction between Dominion 
status ‘and complete independence is 
harmful and injyrious. It exhibits lack 
of political intelligence. The Congress 
. always runs after mirage and impossibi- 
lities. Whenever it was given prominent 


places in negotiations, it failed miser- - 


ably. Complete independence, in the 
true sense of the term, is not possible for 
a country like India with hopeless illi- 
teracy and rivalry of commynities. “We 


`. 

*. . S 
are fighting Imperialism,” ''éwe act for 
the mass,” these empty slogans ohn db 
nothing. We may say that the Cqngtess 
is itself imperialistic and dictatorial. ° 

To deal next with Responsible -Go- 


_vernment apart from the declaration of 


Dominion status Responsible “Go- 
vernment means that Government is ` 
answerable to the péople of the country. 
The Government can do nothing ggainst 
the best interests of the people. If full 


' responsible government is conferred up- 


on India, what will be the after-effects ? 
What political benefit shall we derive, _ 


"what political advancement shall we 


make? Responsible government wilf 
place strength and power in the hands 
of the Jeaders of the progressive parties 
in India that are yet to develop. In 
this system of Government no other 
authority will have any say. The ques- 
tion of '' Defence," “ External Rela- 
tions " will be easily solved. They will 
be conducted in the best interests of 
India by Indians themselves. Full Res- 
ponsible Government is nothing but vir- 
tual independence. a. 
Changes are not to be introduced 
suddenly. Independence $s not the re- 
sult of mere sentiment and sobbing. 
Freedom is not & gift, it must be won. 
Conventions will introduce responsible 
government in India, But conventions 
cannot grow owing to the unsympathe- 
tio attitude of the Indian National Cén- . 
gress. The working of the constitution 
and not the wrecking of it will lead *to * 
the evolution of Responsible Govern- 
ment. _The mutual “ give and take ”’ 
policy must be-followed. Frequent re- ` 
signations have their evil effects" They 
reveal to the mass that the people are 
helpless and secondly, they check the 
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“growth, of € Responsible Government. legislatures. They can at best claim 


India needs guidance and proper leader- 
ship, * friendly and not fighting men, 
liberals and not revolutionaries. The ex- 
tremists are the worst enemies of India, 
one-man rule is the first thing to be re- 
moved before any political progress is 

ab ell possible for Mother India. 

Poking for granted" that the contro- 

. versy regarding Dominion Status and 
complete independence is at an end, the 
difficulties do not disappear. ‚Our diff- 


culty is not simply with the goal, but l 


also with the method and- manner of at- 
taining the end. This 


experiencé of Indian peoplé, their low 
stindard of intelligence and inability to 


shoulder any responsibility whatsoever: 


The differences of opinion that exist in 
India between ihe majority and mino- 
rity communities, is a thing which 
cannot be easily brushed aside. It is 
not the creation of British Imperialism, 
it is our own fault and we are to atone 
for ib. 
rities exactly mean? Do they con- 
note any political ‘or -religious idea! 
Has politics to do anything with 
religion? Nothing. ‘The ) 
Nations ‘has defined the minorities as 
` bodies, different from the ` majority 
“community, whose total strength does 
not exceed 20 per cent. of the. total 
popiflation of the country. The Muslims 
exceed 20 per cent. and, strictly speak- 
ing, *ihey cannot be regarded as a mino- 
rity community, “Moreover, if they are 
considered a minority community, on 
account p: the backwardness of their 
education and intelligence, they cannot 
claim political privilege in the shape 
of over- -rgpresentation, weightage in 


exhibits in a` 
lamentable manner the actual ‘political edit 


What do the rights of.the mino- : 


League of 


population nor 


social, cultural, religious and linguistic 
privileges. In the principles of the 
League of Nations, there is a definite 
recognition of this. The British states- 
men know it full well., If political pri- 
vileges are allowed, the majority 
community will be reduced to a 


` minority community. This is unde- 


mocratic, unjustified and  undigni- 
fied too. The minorities in India 
were too much favourably treated, 
they were given seats where neither 
| education could jus- 
tify it, they were represented in the . 
publie services at the expense of effi 
ciency, and what more do they expect? 
In shaping the future destinies of India 
if they are given any voice, as against 
the majority community, it will consti- 
tute a veto over the: decisions of the 
majority. The minority and not the 
majority- will rule. 

Another question, equally important, 


comes in, vis. British vested interests. 


. withstand the attacks? 


“As ‘regards, ‘British trading interests, 
& sober attitude is to be taken. They 


I I cannot be driven out bag and baggage 
- oyernight without compensation. But 
. equal partnership and ‘fiscal autonomy 


are characteristics of British Dominions. 
India can very well claim the privilege. 


. To take up the question of national de- 


fence, defenceless India will be in a 
deplorable condition. Indians have no 
experience, mechanisation, equipments 


and implements. If Britain withdraws, 


Indie may be dominated by another 
imperialistic country. How can she 
Independence 
without defence has no real substance. 
But unfortunately there is no Alladin’s 


“Lamp for us. Considerable time will 
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be necessary to build up a national 
militia. 

Lastly, can Indians carry on the ac- 
tual administration of their affairs? Of 
course, India has the lowest percentage 
of literacy among the civilised countries 
of the world, but India had a glorious 
past and has an eternal hope for the 


future. With independence will come, 


c. 


confidence, with confidence ‘will come at- 


` tainments, with attainments experience: 


The actual administration in some of the 
provinces, under the Reforms, will®usti- 
fy this hope. . ; 

' If India and England ~ join hands, 
Idealism and Realism will be “Rarmo- 


nised, their joint forces will make the 
i — 


world safe for d@mocracy. °` 
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. Sir Charles Fawcett in the,préface to 
. his-book* ‘‘The First Century of British 
Justice in India’’ points out that the 
history of the Courts of Law in British 
India may be roughly divided into three 
stages. The first comprises the period 


from Charles IT’s Charter of 1661 to the 


grant of the Dewany of Bengal to the 
East India Company in 1765. This is 
the first century of British Justice in 
India. Before the publication of Faw- 
cett’s book very little was known of 
this period. Most of the materials 
necessary for the construction of the 
history of the Law Courts of this period 
ley scattered in the unpublished records 
of the East India Company in London 
and it is only as the results of researches 
made by Fawcett that they have been 
brought to light. š 

The second stage in the history of the 
edirninistration of British Justice in Indis 
began from 1772 and lasted till. 1862 
and may be termed as '' The second cen- 


* The West Century of British Justice in 
India, by Sir Charles Fawcett, formerly a 
Judge of the Bombay High Court. Clarendon 
Press, Oxford, 1094. 
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tury of British Justice in India." The 
three superior courts which existed in 
Bengal during this period were the 
Sudder Dewany Adawlut and the Sudder 
Nizamat Adawlut which were establish- 
ed by the Company and the Supreme 
Court which was established by the 
Crown. These two sets of Courts dit- 
fered not only in their origin but also 
in the law which they applied and the 
procedure which they followed. The 
Company’s Courts were manned by its 
covenanted servants, administered the 
law contained in the Regulations and 
Acts passed by the Governor-General and 
his Council and were subject to their ad- 


ministrative control. The Supreme Court, 


on the other hand, consisted of Judges 
who were Barristers of England or 
Ireland, applied for the most part Eng- 
lish law both civil and criminal and was 
governed by the English law of proce- 
dure. An amalgamation of these separ- 
ate courts was brought about by the 
establishment of the High Court in 1862 
inaugurating the prtsent system Thus 
began the third stage in the history of 
the law Courts in British India. 


_ As a short review gf the facts relat- 
ing to the old superior Courts. which 


existed in: Bengal before the creatiun of 
~ the present High Court, may prove an 
. interesting study to all students of law, 
' . I propose to deal with the history of 


each of the three above-mentioned 
Courts serially, -I shall begin with the 
Sudder Dewany Adawlut. 


A. ORIGIN OF- THE-CouRt l 


The grant of the Dewani to the Bast — 
. India. Company by the Emperor~ of 


Delhi on 12th August, 1765, led to the 


-- establishment ` in Bengal of what is 
` known as, the Double Government. The. 


officers of the Company, became en- 


trusted with the collection and manage- - ` 


ment of'revenue while the Nawab. of 
-Murshidabad was responsible for the 


i maintenance of peace and internal ad- 


ministration of the country. But even 
-in these matters officers of the Com- 
pany began to` interfere and exerċise 


- their influence. The result was a great 
confusion in the work of administration - 
from which people began to suffer. Those 


who exercised powers, had no respon- 
sibility; those who had responsibility 
had no powers. To add to the miseries 
of the people, a great famine visited 
Bengal. in. 1176 B.S. (1769-70)\—a 
famine which has acquired notoriety in 
the history of Bengal by reasons of its 
extraordinary severity and. unusual 
number of it# victims. But ignoring 
their sufferings, the officers of the Com- 
pany went on with the work of collect- 
ing the revenue. 


To remedy this state of things Warren 


Hastings was appointed Governor of 


Bengal in. 1772. 


The evils. of double . 
` government became at once apparent. 
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Eo after his arriya ine Bei- 


| gal- Warren Hastings directed his ener- 
gies towards establishing ethe Cfovem- ` 
“ment on a firm basis. A Committée of 


Circuit was: appointed consisting of the 


| ü “Governor and four members of. the 


Council who drew up a plan for the ad- 


` -ministration of Justice on 15th Aüfust, ` 

adopted by the: 
Government on tHé 21st of -tHe sape” 
month. . It is- described as '' Geveral - 
Regulation for the: Administration of : 
< Justice, proposed by the Committee of 


1772. This “was 


Circuit at Cossimbazar on the 16th 
August, 1772.and made and ordained by 
the President and Council in Bengal on 


-the 21st August, 1772.’ * In accord- ` 
-- ance with this Regulation, two superior 
` Courts were established in Calcutta, one | 


known as the Sudder Dewany Adawlut _ 
fér the decision of civil cases and the 
other known as the Sudder. Nizamat 


 Adawlut for dealing with criminal cases. 


There were 87 rules or sections in this 


nal lew, substantive and adjective. One 
of these sections, which may be regarded 


as the. ancestor of the present section- 


97 of the Bengal, Agra and Assam Civil 


` Courts Act, XII of 1887,may be quoted 
here. '' That in. all matters regarding ` 


inheritance, marriage, caste and. other 
religious usages or institutions the. laws 


` of the Koran with respect to Mahome- ` 
- dans and those of the Shaster with res- 
- pect to Gentoos, shall be invariably ad- 


hered t0;'on all such occasions the 
Moulvis or Brahmans shall respeotives 
ly attend to expound the law; and 


* Gir James E. Colebrooke’s Supplement tol: : 
the Digest of the neue and Laws (1807); n 


p. 1. 


Regulation dealing with civil and orimi- - 


` 


* A A 
- they shall *gign the report and assist in 


. passing the qécree,’’ * 


Itemay be noted here that the desig- 
naton "' Budder Court” was given to 
the Sudder Dewany Adawlut and Sud- 


.. der Nizamat Adawlut by Act VIII of 


1845. 
: s _ i 
Ü B. *CONSTITUTIONW oF THE COURT 


FiPt«Siage (1772-1801).— During the 


earlier: part of this stage the Governor 


and- the members- of his Council, and 


. later on the Governor-General and .the 


members of his Council constituted the 
Judges of the Court. Warren Hastings 
was the Governor of Bengal from 1772 
to 1774. In 1774 he became the first 
Governor-General of Bengsl under Sec- 
tion 7 of the Regulating Act (18 Geo.. 
III C. 68) of 1778. ` . | 

The work of the Governor-General 
` and his Couhoil having increased, they 


were prevented from sitting in the court ` 


of Sudder Dewany Adawlut and a 
separate judge, Sir Hlijah Impey, who. 
was the Chief Justice of the Supreme 


Court, was on the 18th October, 1780, ` 


appointed to the charge of that court.} 
With regard to'this appointment Field, 
in his Introduction to the Bengal Regu- 
lations, observes as  follows:—'' Sir 
Flijali Impey, Chief Justice of the 
Supreme Court was the judge appointed 
on Rs, 7,000 a month. This was a po- 
litic "act" of Hastings to conciliate the 
Supreme Court, the proceedings of 
which in no slight degree embarrassed 
his administration. On other grounds 
also it was s wise measure, for ihe 
“newly _egected judiciary sadly required 


* R, 28 Colebrooke’s Supplement, p. 5. 
1 Harington’s Analysis, Vol. I (1821), p. 21. 
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‘guidance and instructions............ Sir 


Elijah Impey was recalled for having ac- 
cepted the office and his appointment 
formed one of the articles of impeach- 
Ment against Hastings. The conduct 


- of Bir Elijah Impey was entirely irre- 


proachable for he declined to appro- 
priate any portion of the salary of the 
new officé, until the pleasure of the Lord 
Chancellor should be known." 

This arrangement, however, did not 
last long. On the 15th November, 1782, 
the superintendence of the Court was 
resumed by the Governor-General and 
Council in pursuance of instructions re- 
ceived from the Court of Direotors. § 
Warren Hastings left Bengal in 1785. 
In 1786, Lord Cornwallis came out to 
India as the- Governor-General. In 1798 
all the existing Regulations were col- 
lected by the council which passed them 
as a revised Code. Section 2 of Regu- 
lation 6 of 1798 deals with the consti- 
tution of the Sudder Dewany Adawlut 
and simply reproduced the old law that 
“ The Court shall consist of the Gover- 
nor-General and the members of his 


yy + 


“The first radical change however in 
the constitution of the ¢ourt was made 
in 1801 by Regulation 2 of the same 
year. - Section 8 of this Regulation pro- 
vided that '' The Court of Sudder De- 
wani Adawlut shall henceforth consist 
of three judges, to be denominated res- 
pectively, Chief Judge, -and second and 
third judge of the Sudder Dewany. 
Adawlut. The said Chief Judge shall 
not be the Governor-General, nor the 


- f Pweld's Introductiog to the Regulations of 


the Bengal Code (1912), p. 174, Footmote 4. 
Morley’s Digest, Vol. I, Introduction, p. xxix. 
$ Hanngton’s Analysis, Vol. I (1821). p. 92. 


66» UNIVERSITY LAW COLLEGE MAGAZINE ; 


Commander-in-Chief; ‘but shall be one 
of the members of, the Supreme Coun- 
cil; and the said second and third judge 
shall be selected and appointed by the 
Governor-General in Council from 
among the covenanted civil servants of 
the Company, not being members of the 
Supreme Council’’ From this time 
forward we may regard the tribunal as a 
separate and independant Court al- 
though for some years more the Chief 
Judge happened to be a member of the 
Governor-General’s Council. 

From what has been-stated above it 


. will appear that for about 80 years the , 


Governor-General and members of his 
Council had to discharge not only exe- 
cutive and legislative functions but also 
to act as Judges of the highest appellate 
Court in the land, and thus occupied 
a position which can be very well 
compared with that of the Curia Regis 
in England in the reign of William the 
Conqueror. * 

Unfortunately we have not got any 


report of cases decided by the Sudder, 


Dewany Adawlut between the years 
1772 and 1792. In the first volume of 
the report of cases determined in the 
Court of Suddér Dewany Adawlut and 
published by W. H. Macnaghten, he 
has reported 21 cases decided between 
1792 and 1800. In one of these cases. t 
decided on the 25th April, 1798, the 
name of Earl Cornwallis appears as one 
of Judges. Four of these cases were 
decided by Sir John Shore (who was the 
Governor-General from 1798 to 1798) 


* Pomeroy's Equity, Vol. I, Fourth Edition, 
p. 14. 


+ Prankishen Sing vs. Mussummant Brag- 
wutee, Macnaghten's Reporta, Vol. I, p. 5. 
. 


and his council. One can yêl imagine 
what the feelings of the eprese* dey - 
lawyers wotld be to hear of an. appeal 
being decided by a Governor or a Wéce- 
roy sitting as a Judge of a Court. . But 
1940 is a long way off from 1798. 

Second Stage (1801-1862).—I have 
already noticed the provisions of Regu-' 
lation 8 of 1801 ufider which dnly ther 
Chief Judge was to bea m of 
the Council and the other two Judges 
were to be selected from among the 
Company's civil servants A complete 
separation of the judicial functions, was, 
however made in 1805 when by Regu- 
lation 10 of the same year it was latd 
down that ‘‘ The Chief Judge shall be 
selected from among the civil covenant- 
ed servants of the Company not being 
members of the Supreme Council.’’ But 
this was only temporary. Regulation 
15, of 1807 again required the Chief 
Judge to be a member of the Council 
and thus restored the old state of 
things This Regulation also increased 
the number of puisne judges from two 
to three to be selected from among the 
Company’s covenanted servants. The 
constitution of the Court was finally 
fixed by Regulation 12 of 1811 which 
provided that '"The Court shall. consist 
of a Chief Judge and as many puisne 
judges at the Governor-General in Coun- 
cil may, from time to time, deem 
necessary for the despatch of the busi- 
ness." According to this Regulation it 
was not necessary that the Chief Jadgs 
should be a member of the Supreme 
Council. The constitution thus fixed 
remained unaltered till the abolition of 
the Court in 1862. e 

Only two other Regulations ought to 
be noticed in this conne$tion. Regula- 

e 
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tion’ 9r? of 1814 laid down the qualifica- 
tiong for "holding the post of a Judge 
by providifg that “ he shall have pre- 
viously officiated as Judgé of a provin- 
ofal Court of Appeal or of a Court of 
Circuit for a period not being less than 
three years or shall have been previous- 
ly employed in the judicial department 
or in offices requiring the discharge of 


j: icis functions, whether of a criminal 
or 


nature, for a total period of not 
being less than 9 years." As this res- 


tricted the field of choice, it led to prac- 


tical difficulties in the matter of selec- 
tion of judges. So this provision was 
rescinded by Section 8 of Regulation 4 
° of 1823. By Regulation 8 of 1829 the 
denomination of Chief, First, Second, 
"Third, ete. Judge was discontinued. 


C. JumisDIOTION OF THB Courr 


According to the plan for the admi- 
nistration of justice which was adopted 
by Warren Hastings and his Council on 
21st August,-1772, to which reference 
has already been made and under which 
the court wes constituted, its jurisdic- 


` tion extended to the hearing of appeals 


from the Provincial Courts in causes 
exceeding 500 rupees.* It was a court 
created by the Governor.and his Coun- 
cil and did not receive any recognition 
by a parliamentary . statute until the 
year 1781 when by the Statute 21 


* George TH Chap. 70, it was pow to 
judg- . 


be & Court of Record and. 

ments were made final and ae 

except upon -appeal to His Majesty in 
e 


* Haringtow’s Analysis, Vol. I (1821), p. 20. 


° 
+ 


suits the value pf which was five thous- 
and pounds t and upwards. 


` The jurisdiction of the court was 
` clearly defined in 1708 by Reg. 7. Under 
Seotion 4 of this Regulation the Court : 
was empowered to receive any original 
suit cognizable in any Zilla or City Court 
and to command the Judge of such ' 
Court to receive the suit and to proceed 
to hear it provided it was shown that 
the Judge refused to proceed with it 
and the party applied to the Provincial 
Court of Appeal of the division and such 
court refused to command the judge to 
receive it. Similarly under Section 5 


. the court was empowered to reccive 


any appeal from a decision of a Zilla or 
City Court which was cognizable in any 
Provincial Court of Appeal and which 
the latter had refused to receive. 


Section 10 of the above Regulation 
defined the appellate powers of the 


- court and empowered it to hear appeals 


from the decrees passed by the Provin- 

cial Court of appeal in the following 

Cases :— ` 

(1) Suits for Lakheraj lands, the an- 
nual produce of which exceeded one 
hundred sicca rupees. 

(2) Suits for revenue-paying lands, or 
for. any dependant talook, the an- 
nual produce of which exceeded 
one thousand sicca rupees and 


| (8) In all other cases where the decree 


ı — was for a sum of poney or personal 
property or real property not of the 
description before mentioned, the 
value of which exceeded one thous- 
and sicca rupees, 


+ By Reg. 16 of 1797 this was declared to be 
equivalent to Rs. 50,000. 
t Hanngton's Analysis, Vol. I (1821), p. 20. 
e 
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The appellate powers | were restricted 
by Reg. 12 of 1707 and Reg. 5 of 1798 
to cases in which the decrees of the 
Provincial Courts might be for ‘more 
than five thousand rupees.* 

In the year 1801 (Reg. 2, Sections 8 
and 9) a summary appeal whatever 
: might be the value of issue was directed 
to be cognizable by the Sudder Dewany 
Adawlut where the Court below had re- 
fused to admit a regular appeal on the 
ground of delay, informality or other 
default in preferring it. By Section 10 
of Reg. 2 of 1805 it was invested with a 
power of receiving special appeals from 
the decrees of the Provincial Courts in 
cases not open to a regular appeal. 

The limitations with regard to the 
value of the suits in order to determine 
the question of appealability were done 
away with by Reg. 25 of 1814. Section 
5 of this Regulation laid down that 
“an appeal shall lie to the Sudder 
Dewany Adawlut in all suits tried in 
the first instance by the Provincial 
Courts” and that ‘‘ a second or special 
appeal shall le from the judgments 
passed by Provincial Courts on appeals 
from original decisions of Zila and 
City Judges and Assistant Judges." + 

In 1881 provisidn was made for the 
appointment of Principal Sudder Amins 
by Reg. 5 of that year. It was also de- 
clared by this Regulation that Provin- 


cial Courts should be precluded from re- . 


ceiving any appeals from Zilla or City 
Judges thus preparing the way for the 


ultunate abolition of the Provincial - 


Courts which took place in 1888. Sec- 
tion 28 of this Regulation defined the 


* Elarington's Analysis, Vol. 1 (1821), p. 184. 
y Harington's Analysis, Vol. 1 (1821), p. 135. 


appellate powers of the different *labaes 
of Courts in the following ma&ner = 
e x . 

(1) In appeal, from decisions of Moon- 
sifs or Sudder Amins, the decisions 
of the Zilla or the City Judge shall 
be final. I : 

(2) In ell suits originally decided by 
the Prineipal Sugder Amins, gn ap- 
peal shall lie to the Zila or Ci 
Judge and further or special A 
to the Sudder Dewany Adawlut, and 

(8) In all suits originally decided by 
the Zilla or City Judges an appeal 
shall he to the Budder Dewany 
Adawlut. " 

The second clause mentioned above , 

was modified by Section 4 of Act XXV 

of 1887 by providing that in suits valued 

at above five thousand rupees tried by 

Principal Sudder Amins, appeals shall 

lie direct to the Sudder Dewany Adaw- 

lut. Subject to this modification the 
above provision continued to determine 
the jurisdiction of the Sudder Dewany 

Adawlut till its abolition. 


D. JUDGES OF THE COURT 
. 


Among the Judges who sat on the 
bench of the Sudder Dewany Adawlut 
from 1801 to 1862, there are two who 
ought to be specially mentioned here. 
They are Henry Thomas Colebrooke and 
John Herbert Harington. Colebrooke was 
a judge of the court from 1801 to 1818 
and was the Chief Judge for two years 
(1805-1806). Both Colebrooke and Har- 
ington are remembered not so much for 
judicial work done by them as the Judges 
of the Sudder Dewany Adawlut as for 
their activities in the field of, publication 


of Law Books. $t a time when Euro- 
pean scholar#had not yet vid their 
attention to the study of hidden 
treagures of Sanskrit litera , Cole- 
brooke was attracted to that ancient lore 
of India which has won the respect and 
admiration of the subsequent 'genera- 
tions “of the English, French and Ger- 
man sayants. His, translation of 
-J ath’s Digest appeared i in 1798 and 

dut hs Dayabhaga and the Mitak- 
shara in 1810. "What he has done for 
Hindu Law by publieation of these 
works is well known to every student of 
Hindu- Law. 


Marington was originally in the reve- 
nué department, of the East India Com- 
pany's civil service in- this . presidency. 
He was appointed a Judge of the Sudder 
Dewany Adawlut in the same year in 
which Colebrooke was appointed. On 
the 17th December, 1811 he was ap- 
pointed Chief Judge of the Court. He 
compiled in three big volumes a work 
under the heading of “ An Analysis of 
the Laws and Regulations enacted by the 
Governor- General in. Council at Fort 
William in Bengal for the civil govern- 
ment of the British Territories under that 
presidency.” The first volume of this 
work was published in 1808, the second 
volume in 1816, the third volume in 1818 
and a second edition of the-first volume 
was published in 1821. The amount of 
energy and labour which he spent for 
these compilations is stupendous. To 
ewery, student of Indian Legal History 
who wants to have a systematic idea of 
the laws by which the people of this 
province were: governed in the early 
period of British Rule and of their gra- 
dual development, Harington’s Analysis 
is indispensables It has now become a 


ni 


MM 


ac 
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rare work and the*whole of it, at least 
the first volume, is well worth reprint- 


ing. 


E. REPORTS OF OASES DECIDED BY THE 
I Court 


I. ‘The earliest series of the report of 
cases decided by the Sudder Dewany 
Adawlut was published by W. H. 
Maenaghten.*. The following four 
volumes were published by him :— 


Vol I (1791-1811) 
Vol. IT (1812-1819) 
Vol. III (1820-1824) 
Vol. IV (1825-1829) 


The fifth volume of this series was 
published by J. C. Sutherland and con- 
tains the decisions given between the 
years 1880 and 1834. The next two 
volumes are described as ‘‘ Select Re- 
ports Approved by the Court 


Vol. VI (1835-1840) 
Vol. VII (1841-1848) ” 


The series was discontinued from ist 
January, 1849, under a resolution of the 
Court dated 27th April, 1849. 
` There are notes appended to the cases 
in the first volume. These were either 


* Sir William Hay MaenaghtÉn was the sec- 
ond son of Sir Francis Macnaghten who was 
for many years one of the judges of tae Supreme 
Court at Calcutta. He was the Registrar of the 
Sudder Dewany Adawlut from 1822 to 1880. 
His ‘' Principles and Precedents of Mahomedan 
Law" was published in, 1825 and '' Principles 
and Precedents of Hindu Law” in 1899. He 
died at the age of 48 at the hand of an assassin 
in the first British Campaign in Afghanisthan, 

° 


^ 


written or approved by the judges by 
whom the oases were decided. The 
notes explaining intricate points of Hindu 
Law are specially valuable as they were 
prepared by Colebrooke. 

A second edition of the first volume 
of the above series was published in 
May, 1827. ‘The following observation 
of the learned editor in this edition will 
give some idea as to the language in 
which the proceedings of the Court were 
recorded in those days:— 


' On the occasion of publishing this 
new edition of the first volume of re- 
ported civil cases decided by the Court 
of Sudder Dewany Adawlut, it may be 
as well to mention, for the information 
of those not immediately acquainted 
with the forms of proceedings in the 
Company’s court, that the proceedings 
are held in Persian and the opinions and 
decrees of judges delivered and recorded 
in that language. It is only very rarely 
that an English minute is placed on the 
record and such a minute when resorted 
to, only contains what the Persian re- 
cord has already in substance.'' 

Harington in his Analysis Vol. I, page 
142 points out, that the proceedings of 
the court of Sudder Dewany Adawlut 
were formerly, kept in the English 
language but under the constitution of 
the Court made by Regulation 2 of 1801, 
the practice of keeping English proceed- 
ings was discentinued. 

II. There was another series of re- 
ports known as '' Selected Reports of 
Summary Cases.’ “ As regards the Se- 
lected Reports of Summary Cases which 
have also been published to 31st Decem- 
ber, 1848’ declares the Resolution of 
the Court, dated. 2th. April, 1849 to 
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which reference has already her! made, 


“ The court are of opiniof x d their 
publieation may go on nof so ‘ approved 
by the Cou*6 ' but with the sanotion only 
of the Judge in charge of miscellaneous 
department, whose decisions they are, 
and who will note such of thém as he 
may think useful for publication. ue 

I. A third geries of reports was 
published by Mr. Sevestre, one ue 
pleaders of the Court. Thes reports 
are known as Sevestre’s Reports. This 
series contains reports of cases chiefly 
in summary appeals decided by the 
Sudder Dewany Adawlut. The first 
volume of this series was completed in 
1842 The second volume contains the 
decision given between 1842 and 1849 
and the other volumes are Volume II 
1850-55), Volume IV (1855-57), Volume 
V (1858-59) and Volume VI (1859-00). 

IV. A fourth series was started in 
the year 1845. This is described as 
“Decisions of the Budder Dewany 
Adawlut, Recorded in English, in con- 
formity to Act XII of 1848." It was 
started under the orders of the Gover- 
nor of Bengal and was published month- 
ly. It was continued till the abolition 
of the Court in 1862. 

This is in brief a concise history of the 
Reports of the old days and ıb nay be 
said that although they have nothing of 
intrinsic interest, they otherwise possess 
some interesting features especially 
when compared with the modern day re- 
ports, For instance, in many cases we 
find that the reporter simply says that 
the appeal was allowed or dismissed. 
From such reports it is impossible to 
say whether any judgment wag delivered 
or not, and if so, what was the length 
of it. In some cases the judgments re- 


potted’ are ‘very Short. In the series of 

, reportesreferted to in Class I above, the 
names of the lawyers on either side do 
noteappear at all. 

I may refer here to an interesting 
ease * xeported in 1860, that is to say, 
just=80 years ago. In this case we find 
-that a pleader named Srimanta Sen 
was fined Rs. 2 by t&e presiding officer 
of court for not being found when 
the case was called on for hearing. The 
pleader tried to excuse himself on the 
ground that he was engaged in another 
court at the time. He further charac- 
terized the fine of Rs. 2 imposed upon 
him as Zooloom inasmuch as his fees 
in this case amounted to 4 as. only. 
Thereupon he was again fined Rs 20 for 
contempt of court for using that word. 
The matter came up in appeal before the 
Sudder Dewany Adawlut. That court 
held that the use of the word Zooloom in 
the sense of hardship was innocent and 
did not constitute contempt and remit- 
ted the fine for contempt as well as the 
fine for absence at the hearing of the 
case holding that the fine was unautho- 
rised. 

I leave it toemy readers to judge for 
themselves as to whether a four anna 
piece as the fees of a pleader is in it- 
self a contempt or not and whether it 
gives us a glimpse of the economic life 
of the country as well as of the greater 
ecoromic value of money at the time and 
whether or not a pleader with a fee of 
efous annas was more honourable in the 
eyes of the.people and more lucky in 
the year 1860 than a pleader with a fee 


of a much larger amount to-day. 
e 


* Bevestre’s Budder Dewany Adawlut Re- 
ports, Vol. VI (1860) p. 181. 
° 
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F. ABoLITi@N or THE CouRT 


The necessity of amalgamating the 
two rival sets of judicial institutions 
which were established in Bengal in the 
beginning of the British rule had been 
felt for many years. The way was pre- 
pared by the passing of the first Code of 
Civil Procedure in 1859, the Indian Pe- 
nal Code in 1860 and the first Code of 
Criminal Procedure in 1861 which gave 
one uniform system of law and proce- 
dure for the whole country and for all 
the Courts. 

At last came the High Courts Act (24 
and 26 Victoria, C 104) which was passed 
on the 6th August, 1861. Section 1 of 
this statute runs as follows:—‘‘ It shall 
be lawful for Her Majesty by Letters Pa- 
tent under the Great Seal of the United 
Kingdom to erect and establish a High 
Court of Judicature at Fort William in 
Bengal for the Bengal Division of the 
Presidency of Fort William.” Under 
this section Letters Patent were issued 
by Her Majesty on 14th May, 1862 
constituting the High Court in Bengal. 
This was accompanied by a despatch 
bearing the same date from Sir Charles 
Wood who was the Beeretary of State 
for India at the time, addressed to the 
Governor-General in Council. Clause 1 
of the Letters Patent established the 
High Court as from the date of their 
publication. The Letters Patent were 
published in an extraorfinary issue of 
the Calcutta Gasette on Ist July, 1862, 
and in the ordinary gazette on 2nd July, 
1862 So on the first July, 1862 came 
into existence the High Court of Judica- 
ture at Fort William in Bengal. 

Under Section 8 of the statute (24 
and 25 Victoria, C 104) the Judges of 
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the Supreme Court amd the Sudder De- 
wany Adawlut became the Judges of the 
High Court without further appointment 
and the Chief Justice of the Supreme 
Court became the Chief Justice of the 
- High Court. Bir Barnes Peacock was 
the Chief Justice of the Supreme Court 
at the time. He became the first Chief 
Justice of the Caleutta High Court. Two 
Judges of the Supreme Court, five judges 
of the Sudder Dewany Adawlut and five 
newly appointed Judges became the first 
batch of puisne Judges of the High 
Court. 


e . e 
Section 8 of the above statute provid-, 


ed that upon the establishments of fhe. - 


High Courj, the Supreme Court, the 
Court of Stdder Dewany AdawWlut eand 
Sudder Nizamat Adawlut shall be abo- 
lished. Thus on the ist July, 1962, dis- 
appeared from the scene a court gghich 


was the.highest court of civil appeal in, 


the province for ngarly a centumy and tg 
which millions of people had alwys 
looked up as their last resort for 
the protection of their rights and 
properties. 


: t 
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` ~ NOTES ON CASES 


` CONTRACT: LIABILITY OP ` 
Tu GUARANTOR 
jon Singh ve U. Ba Yi [1980] 
A. C. 601 


Harr Narayan DEA, B.A. 


Second-year Class ` 


* The plaintiff, Mohant Singh, who is a 
building contractor, was employed by 
the four trustees of a pagoda in Burma 
by & contract signed by the trustees and 
the appellant on January 1, 1988. The re- 
spondent U. Ba Yi, was another trustee 
of the estate and was not a party to the 
contract but had orally guaranteed its 
due performance by the trustees, and in 
Burma such a contract is binding though 
it is not in writing. 

The appellant fulfilled his contract 
and thereafter instituted a suit against 
the trustees in the High Court at Ran- 
goon in its original jurisdiction for.mo- 
neys due for work done in connection 
with the pagoda. 


Shortly after the institution of the 


suit, and before it was heard, the four 
trustees were removed from office and 
eight others were appointed in their 
place and the plaintiff also applied for 
and obtained leave to amend his plaint 
by substituting the eight new trustees 
for the four original. trustees. _ 

The rial Judge held that if a man 
contracted with a trustee, he contracted 
with him as tn individual, and that the 
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case against the new trustees was mis- 
conceived, as they were not parties to 
the contract, and dismissed the suit as 
against them but he found the respon- 
dent liable as guarantor. 


The respondent appealed and the Ap- 
pellate Bench also dismissed the suit as 
against the new trustees but held that 
" in withdrawing the suit against the’ 
original trustees the plaintiff has render- 
ed the contract unenforceable and void ”’ 
and so dismissed the suit as against the 
respondent also. Hence the present ap- 
peal on behalf of the plaintiff. 


Held [per Lord Porter] that Sec. 2(J) 
of the Indian Contract Act on which the 
respondent argues and which provides 
that “ a contract which ceases to be en- 
forceable by law becomes void when it 
ceases to be  unforceable " does not 
mean that every unenforceable contract 
becomes void but only those unenforce- 
able “ by law ": unenforceable not by 
reason of some ‘‘ procedural regula- 
tion," but unenforceable by the “ gub- 
stantive law." For example, a contract 
which became illegal in the course of 
its performance, such as a contract with 
one who had been an alien friend but 
later became an alien enemy, would be 
avoided by Sec. 2 (J); but a mere fail. 
ure to sue by reason of the provisions 
of one of the Orders under the O.P. 
Code would not chuse a contract to be- 
come void. He interprets Bec, 2 (G) as 
a contract whieh from its very inception 
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is illegal and finds nothing in Section 
184 which discharges the liability of the 
surety. 

The appeal was 
with costs. 


therefore allowed 


TORT? NEGLIGENCE IN SELLING 
DANGEROUS WEAPONS TO 
* A BOY 


Burfitt vs. A. and E. Kille [1989] 
9 K. B. 748 


Hart NARAYAN DEA, B.A. 


Second-year Class 


On April 28, 1988, Alexander, a boy 
of about twelve years, bought a so- 
called safety-pistol and one hundred 
blank cartridges at the shop of the de- 
fendants. The next afternoon Alexan- 
der was playing with the plaintiff John 
Herbert Burfitt, a boy some two or three 
years younger than him and while 
Alexander fired the pistol into the air, 

the infant plaintiff, who was standing 
by, received a tiny bit of copper in his 
right eye with the result that he ulti- 
mately lost the sight of it. 

The infant plaintiff, by his father as 
next friend, brought this action against 
the defendants claiming damages for 
negligence and breach of duty in the sale 
of the pistol. 


Held [per Atkinson J.] that in the. 


case of articles dangerous in them- 
selves, such as loaded fire arms, poisons, 
explosives and other similar objects, 
there is a peculiar duty of a seller to 
- take precaution before he delivers the 
thing, and this duty may exist indepen- 


dently of any contract, Dofnigiow Na- 
tural Gas Co. Ltd. va. 
Donoghue vs. Stevenson.» Thérefote 
the defendafje should have takey some 
precaution which they did not. The 
learned Judge also maintains "aj say 


that the defendants did not know” or ap- 


preciate any danger that may folfow 


from the ‘ safety ‘pistol is no excuse; 


White vs. Steadmat.} In fact, e al 
tol is not safety, it is very d us 
because serious wounds can be caused 
with it. 

Further the sale of the blank cart- 
ridges to Alexander was unlawful on the 
following grounds: (a) Sec. 11 of the 


‘Fire Arms Act, 1987, forbids the sale ot 


firearms or ammunitions to any person 
who does not produce the requisite cer- 
tificate, and Alexander had no certifi- 
cate. (b) Sec. 19, sub-s. 1 of the Act of 
1987 provides that: '' No person......... 
shall sell...... any firearm or ammunition 
to any other person whom he knows or 
has reasonable ground for believing to 
be under the age of seventeen years.” 
In this case, Alexander was obviously 
not more than eleven or twelve years 
old. . 

Held, further, that the cartridges 
were '' ammunition ’’ within the mean- 
ing of Sec. 19, sub-s 1 of the Firearms 
Act, 1987 and the sale was therefore 
illegal. l 

On these grounds the, Jadement v was 
for the plaintiff. 
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TÀ first session of the Indian Penal 


Reiqrm Conference was held in Bombay . 


» on the 24th and 25th February, 1940. It 
was inaugurated by ®ir Maurice Gwyer, 
“Chicf Justice of India. The inaugural 
address delivered by Sir Maurice Gwyer 
on this occasion is printed elsewhere * in 
this issue. I 
Mr. Gopinath Srivastava, M.L.A. 


(U. P.) was the convenor of the Confer- 
qnoe. He suggested the formation of an . 


Indian Penal Reform League. 


Explaining the two-fold purposes of 
the League Mr. Srivastava said: ''Lea- 
` gue for Penal and Prison Reform ought 


to stand to afford protection to the com- 
munity, to which it is entitled, against 


- social aggression of its own members, 
individuals or groups and to provide the . 


right conditions for a sociaY and voca- 
. tional training of the offender with a 
view to fitting him or her to a self-de- 
pendent life in a free community. To 
fulfil this fyndamental purpose the 
League has to formulate certain general 
as well as specific measures to combat 
criminality, particularly the methods of 
handling the incidence of juvenile and 
adult crime in the communities and 
tregiment of criminals and education of 
public opinion, For even to-day the 
emogern methods of handling delinquen- 
ey and crime, such as probation parole, 
conditional release,’ institutional educa- 
lioh, open prison camps, after care work 


of the Prisoners’ Aid Societies are treat- ` 


ed by Governments and the public alik 


° * Bee page, 1. 
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as ' pamperiug/the criminal.’ Many an 
educated person still holds the view 
‘once a criminal always a crjminal.’ ` 
Surely, such critical intemperance of opi- 
nion stands the least chance of being re- 
conciled with the remark of an expert 
criminal that to stop us is to find out 
who and what we are and what are we 
good for.’ Unless, therefore, the ener- 
gies of the League are devoted to the i 
fullest extent to educating ourselves first 
we cannot reasonably hope to reclaim 
to our fold the men, women and child- 


‘ren who, either by accident or by incli- 


nation, have come under the attention 


of the Police.” 


Proceeding the speaker said: '' equal- 
ly important is the work to be carried 
on by experts on penal and prison mat- 
ters—in criminal psychology, criminal 
law, prison administration, correctional 
education, etc. Indeed, it is hoped the 


- League will undertake in the near future 


to study the recent criminal law deve- 
lopments and to co-retate them to the 
present day needs of the communities. ”? 

“* All this work costs money although 
scientific and technical part of ib is əx- 
pected to be done by voluntary service. 
The amount which we hope to collect by 
way of annual membership fee will bare- 
ly cover out-of-pocket expenses of mem- 
bership. Larger subscriptions and do- 
nations’ are urgently needed. We confi- 
dently hope that the provincial Govern- 
ments, Indian States public who would 
like the Indian Penal system to be scien- 
tific, efficient as well as humane will 
agree with the basie importance of* the 
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League's aim and will -support it not 


only by becoming ita members but hy I 


liberally donating substantial sums ot 
money to its funds.’’ 

Mr. K. M. Munshi, former Home Mi- 
nister of Bombay, who Was described 
by Bir John Beaumont, Chief Justics 
` of Bombay, in his welcome address, ng 
eminently suited to be the President in 
view of. his association with prison, ss 
lawyer, as one who has been in prison 


and as Horne Minister i in charge of the. 


administration of prisons, was "elected 
President of the Conference. 

Mr. K. M. Munshi in his presidential 
address dwelt on the various aspects oi 
criminal law. reform and declared that 


oriminal justice must move in the direc- ` 


tion of individualisation, 

Said Mr. Munshi: '' what is the end 
of criminal justice? Is it retribution? Ta 
it restrictive custody? Or is it removal 
of anti-social ‘instincts in man? The 
modern outlook on this question is quite 
different. - Criminal behaviour acéord- 
“ing to it, is not an unconnected act or 
omission; it is-an aspect of the crimi- 
nal's personality. -This is the truly 
scientific attitude. Criminality varies 


with the subjecti¥e conditions of the of- . 


fender; and therefore punishment must 
be related to the criminal not to the 
crime alone.” ^ : 
.. Mr. ‘Munshi said that crime cannot 
and should not be dealt in compartments 
and that an expert body like the pro- 
posed Penal Reform League alone could 
provide the necessary meeting ground 
for students of different branches of pe- 
nology.. . 
Mr. Munshi next "observed that. the 
outstanding reform in. „criminal law in 


. 

` 
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the direction of individualisation Was 88 
regards child delinquency, and explairt. 
ed how the Bombay Government ‘had 
made large progress in this direction By 
the establishment of the children's golo- 


ny at Chembur. - 

À resolution that an association called 
the Indian Penal Reform League should 
_ be constituted was moved by Dr. P. I 
Sen of Patna and was’ accepted . whani- 
mously by the Conference, 

The main objects of the Association 
are to formulate and promote measures | 
aimed at furthering a wider and more 


‘scientific study of delinquency and 


erime and of methods for effectively 
dealing with them, the improvement of 
penal, correctional and institutional 
education centres throughout the coun- 
try and the co-ordination of the effort of 
individuals and organisations interested 
in the administration of proper after- 
care. a Ë 

The Association will also promote the 
study of criminal law and - procedure 
with a view to improving them and the 
formation of penal reform groups in the 
legislatures with a view to stimulating 
public interest in penal’ reform. 

The draft constitution of the Penal 
Reform League was discussed. It was 
also decided that the League should. 
have its own periodical publication to 
further the aims and: objects of ‘the 
League. ! 

The second day of the sitting wag s ds °: 


_ voted mainly to reading papers on cri- 
minology.* 


* Adapted from ihe report of the Proceedings 
published in the Hindusthan Rtandords 
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ANNUAL REPORT OF. THE UNIVERSITY LAW i 


Law College Gymnasium, perhaps it will 
not be out of place on my -part to make 
& few observations upon the Gymna- 
sium. . The Gymnasium was . started 
with only three ‘students, -but fortunate- 
ly we now find’ about- one hundred 
students taking regular exercise -in the 
Gymnasium. The- person - responsible 
for this improvement is our -Physical 
° Instructor, Mr. Rajendranarayan Guha- 
thakurta, acclaimed to be the. best Ins- 
tructor in Bengal, who joined the-Gym- 
nasium ab its very. inception, and whom 
we have the good fortune of having, 
amidst us still.. . 

The Gymnasium of T college, as 
it stands now,. contains apparatus of 
various kinds fer various. forms of physi- 
cal'exercise, worth about Rs. 2,000. It 


is on the high way to: improvement by 


degrees. E" T I 

It will be seen from . the re- 
marks that most of: the 3 
mers and articles of the Gym- 


nasium need urgent repairing. The 


~ reason why. the Gymnasium Secretary 


cannot make these repairs is due to the 
fact that the sum of money ‘(not less 
than Rs. 200) which the authorities’ grant 
every year for the purchase of new ins- 
truments and demonstration ‘of physical’ 
feats hy. the students of the college, is 


e... ` COLLEGE GYMNASIUM ` 
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totally insufficient. We have dissi re- 
peatedly for a bigger amount, but ‘the 
authorities, due to the paucity of 
funds, have not been able to do much 
for us. ‘The insufficiency of the Athletic . 
Fund is again due to the fact-that a big 
amount is paid out-of it as the salary 
of the -Physical Instructor and of- the 
two bearers of the Athletic Department. 

We pray: to the authorities to pay them- 
from the General Fund which is the 
practice everywhere, --If this is done, -it 
is quite clear that a-bigger- amount. oan 
easily be allotted -to every department 
of the Athletio-Club. We also pray to 
the authorities to see that the Physical 
Instructor and the-bearer, Parasuram, 

geb-an increment of salary. -  - 

‘The worth of physical debeat 
can hardly be over-estimated. -It fosters 
the. spirit and enthusiasm for physical. 
culture among students of the day- and- 
negatives . the idea. of those who think 
that physical. culture. and intellectual 
capacity go All together. The following 


illustrations, picked up. at random from. 
the list of successful candidates at- the - 


University Law . Examinations, wil. be 
here both apposite and interesting: (1) 
Mr. Ajitkumar Ray, an active member 
of the gymnasium" for the. last.8 or 4. 
yeats, secured ‘first class in all the three 
Law Examinations and won the Uniyer- 


. sical Demonstration, which was to have 


78. " 






sity Gold RM year, (2) Mr 
banslal Maine, a member noted for 
various worlderfil feats, secured 
class both in tme Preliminary and Infer- 
mediate Examinations in Law and (8) 
Mr. Kalyanbhushan Chakraberty, are- 
nt recruit has likewise secured a first 
8 in the Prelniuáey Examination i in 
Law. 
Last year we had to abandon the Phy- 


been held on the Ist April, 1989, due to 
the very sad death on the same day of 


-our - beloved ‘Ex-Vice- -Principal, Prof. 
. Birajmohan Majumdar. ` 


T has been found, however, thas 


where drugs prove of little or no effect, . 


some beautiful brisk simple movements 


ot the body work wonders. Cases have 


really happened when brilliant students 


`of our College, being temporarily dis- 


qualified by the Medical Board in the 


Competitive Hxaminations, have come ` 


to the Gymnasium and after a tew 


- weeks’ training have been passed by the 


. one of our. members, 


Board with credit. 

1 reel-muoh pride in announcing that 
Mr. Skipton 
D'Bouza, a first-year student, stood first 
this year in the Jhter-Collegiate Muscle- 
posing Competition organised by the 
University Institute. lt is also a mat- 


ter of much pleasure that the Inter-Vol- 


legiate Tug-ot- War Competition has been 
won this year by the College team, most- 
ly. composed of the members of the Gym. 
nasium. ` , p 

I nost avail myself of this opportuni- 
ty of thanking our authorities for what 
they are doing for us. Special mention 
must be made of our “Prinorpal, Mr. P. 
N. Banerjee, and of our Professor-in- 


charge of Athletics, Dr. 8. K. Gupta, 
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wakaqa whose US Help and assist- 


ance we would have been newherd! Btt ` 


for their kindly help and encouragement 


` it would have been difficult, if not fin- 


possible, for us to stage the aon 
Demonstration on Saturday, the 
March, 1940, which was really a affa 
'suóeess. The following are some of the 

striking feats S by the 
students on that day :— 


(1) The xps of a motor ear by the 


wheel—by Mr. Amaresh Pal. 
(2) The stopping of two motor cars run- 
ning in the same direction by Mr. 
.. Batyendrachandra Ray, & second. 
s year student.. 
(3) ‘Lhe passing of a motor car on back 
| —Mr. Govinda Kundu, & first-year 
student. 
(4) Muscle posing 
D'Souza, a first-year student. 


: (5) Jogashan by Mr. carvansial Maine, 


& third-year student. - 


(8) Rod-twisting by Mr. Dwijen Gos- - 


wanu, a second-year student and 
Mr. Ajit Bose, a first-year student. 


l (7) The coiling of a flab iron bar by 


teeth by Mr. Ajit Bose. 

(8) Rod-bending by throat by (1) Mr. 
D. Goswam and Mr. A. Bose; (2) 
Mr. Dwijen Dutt and Amaresh Pal. 

(9) Joist-bending by - Mr. Nanigopal 
Bhatta. 

(10) Rod bending by waist and foot by 
Mr. B. Changkakati. | : _ 

Thanks must also be given to Mr. H. 

D. Bose, Esq., Barrister-at-Law, who, 

amidst his manifold activities, mage time 

to be in our midst on the day of our 


Physical Demonstration and presided ' 


over it. ^ ` ° 


16th - 


by “Mr. Skipton _ 


.. 


Ó ae 
E shal fat] inyny duties, if I forget to 

` express my titude to Mr. Joges- 
.* chanda Chakray , Registrar, Univer- 
sity of Calcutta, ‘and io Mr. Sailendra- 

. nafh Mitra, Secretary, Councils of Post- 
Graduate Teaching in Arts and Science, 
University of Calcutta, for kindly allow- 

; the use of the Common Room and 


- Quadrangle with its equipments includ- . 


š&g lights, fans, chaifs, benches, ete. for 
our Physical Demonstration. 

The irksome duty of the Secretary fell 
this year on an unworthy shoulder, and 


` 


Ki 
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it 3, 8 matter of gratifigdtion to him that . 
he fas got ungru Help whenever he Q 
uired it from’ his colleagues., 
Vastly may I hope that, my successors ED Pa 
8pare no pains to improve the e SR 


Gp 


nasium in every respect and also to 
-that its present reputation. remains 
red o 


-tact in future. 


AMARESH PAL (III E 6) 
Honorary Becretary, 
CUsivenity Law College Gymnasium. 


rh, 


of 


. £ 
tee 5 gt 
+ =. P d t s . | 
saray 5 ; js 
ANNUAL REPORT | 
Social Section (Law College Union) l I: 


It is a er privilege on my part “to 
write a few lines on the social activities 
of our. College. Year after year this in- 
stitution, the biggest of all in India, has 
bestowed its social services on the edu- 
cated intelligentsia of Mother Bengal. 
The generosity of well-wishers will surely 
ignore and overlook our defects and draw- 
backs. 

The office of the Secretary does not 
mean unmixed blessing. It presupposes 
sincerity, hard work and sympathy. 
When the enthusiasm of the election is 
over, his task begins. Academic activi- 
ties require recreations. Seriousness 
must be well-matched against harmless 
frivolity, This looks like contradiction, 
and strangely for-us, this world is full of 
incongruities. Our programme began 
immediately after Christmas vacation. 
Our first social programme is usually 
associated with®the prize distribution 
ceremony of our College. The ceremony 
took place on the 20th January, 1940. 
The students, on this occasion, staged 
the social drama  Paschime Hawa 
written by Messrs. Anil and Bidhayak 
Bhattacharjee. ° The play was a grand 
success. The majority of the students 
acquitted themselves quite admirably. 
But special mention may be made of 
Messrs. Satya Roy (Subimal), Deba- 
brata Chakravarti €Bilo) and Amar 
Bhattacharjee (Kisori). Our success was 
also due to the pate pa l that we 

i evo ISLE 


| eharjee. 


received from our beloved Principal Mf. 
P. N. Banerjee and Mr. A. C. Karkoon, 


Vice-Principal. Prof. 8. N. Bhatta- ^* 


charjee, Vice-President ‘of our Union, 
whose dramatic acimen is above re- 
proach, has favoured us with his direc- 
tion. Without his help and ‘advice our 
play would have been an absolute 


` failure. 


The second and last social function of 
ours was equally important. It was our 
Annual Social. We have previously men- 
tioned that on this auspicious occasion ` 


- we had to painfully shift to a separate 


place, not associated with our institu- 
tion. It is & misfortune on, our part 
that we have no spacious place for ac- 
commodation of a large gathering. May 
I appeal, at the time of my retirement, 
to the college authorities, to remove this 
poverty of ours? We stéged the drama 
Ati-Adhunik written by Messrs. Anil and 
Bidhayak Bhattacharjee in the Univer- 
sity Institute Hall on 8th and 9th March. 
1940. 

We are fortunate enough to have direc- 
tions on this particular occasion fronf one 
of the authors, vis., Mr. Anil Bhatta- 
He acted like a friend amd a™ 
brother. We are grateful to him for this 
valuable assistance. This play was cha- 
racterised by well-distributed choice and 
selection, and a unique instance of divi- 
sion of labour and team spirit. The 
students have exhibited high class excel- 
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‘lends and dr ic skill. It is a wonder ` g were, in ection, most 2 
+ how t®ese latent\yirtues and talents ` sincerely helped by the selfless - < a 
-  eoulá bà demonstrated in such a fashion- vices of our beloved ue sad c espe. ^s 
able and superb manner in so .Shorb a  - of Messrs. Bijay atterjge, Foj/ 
time. Four inedals were awarded and ` y y Kan): Bese Anandagopal’ K ; 
~ the namgs of the recipients may here: be Bijan Mitra, Amar Bhattacharjee, -Hir l1 
p maMijoned :— — . Basu, Vola Chatterjee, Sachin Banerjead- x 
. ; and Saroj Basumullick. I am alsos grated -m 
° . 4, Sushi? Roy in the le of “ Shyamal.” ful to our Principal and Vice- -Principal. 
2. Pravat Deosarkar in the role of Our President also encouraged us at 
- “ Ling." every step. We cannot but remember F 
3. . Mihir Gangooly i in the role of **Lola.' him with love and reverence. We are also 
4. Batye Roy in m role of “- Manick.” indebted to Professors A. C. Sen, B. N. 
I Bhattaoharjee and M. M. Bhattaohar- 
We also appreciate in this connec- -' jee. My thanks to them all. 
tian the roles played by the- following - . My task is over, and I retire with 
students: — E f this belief that the virtues of this insti- 
š ; = e tution and its learners will increase 
1. Hiren Bose in the role of “ Aunty.” _ from more to more. I see a restless 
2. Amar Bhattacharjee in the role -of spirit, the awakening of the youth, thoir 
“ Beni.’ strenuous effort after truth and beauty, 
8. Amar Banerjee in the role of “ Bho. and I hope, as advanced students of 
bataran.’’ ; this University, the students of our 
4. Pravat Sircar in the role of “ Kebal.” College, will be an example to all, 
5. Brajen Sen in the role of '' Toba i - 
` Khan.” i - 
. 6. Biman Ghosh in the role of “ Bani- PRAVAT DESARKAR, 
kantha.”’ - Secretary-in-charge of Socials. 
o» ° 2 ^ 
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“ My thanks to those who came late 
and started knocking at the gate," re- 
marked Principal Banerjee in course of 
his concluding speech on the 20th 
January, 1940, the second day of the 
All-India Debate Competition and the 
Asutosh Memorial Trophy, referring to 
the vast crowds waiting outside 
the Senate Hall for want of accommo- 
dation. This year the All-India Debate 
Competition was marked not only for 
the huge gathering but it showed defi- 
-nite improvement on the standard of 
the last debate. It was evident what 
a tremendous popularity and high 
standard the debate has achieved. No 
body can ignore the service of the Uni- 
versity Law College Union, Calcutta, 
in this direction. 

The second session of the All-India 
Debate .Competition and the Asutosh 
Memorial Trophy was presided over by 
. Bir Barvapali Radhakrishnan, Kt., 
C.I.E.,. D.Litt., Vice-Chancellor, Be- 
nares Hindu University, as the Speak- 
er of the House. The University Law 
College Unionewas proud to have the pri- 
vilege of acknowledging with thanks the 
services of Messrs. H. D. Basu, Barat- 
chandra Bose, T. C. Goswami, N. C. 
Chatterjee, W C. Wordsworth, Santosh- 
kumar Basu, - and Professor Sahid 
Suhrawardy, as the J udges of the Com- 
petition. 

e The subject of the debate this year 


| REPORT OF THE Lion IN CHARGE OF 
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was— That in thé opinion of the hougg 
the resignation on the part of the minis- 
ters in the different provinces was a 
move in the right direction.’ Forty- 
six competitors from ithe different 
Colleges and Universities of India par- 
ticipated inthe debate and it was the 
unanimous opinion of the Mouse that 
standard of the speeches both for and 
against the resolution was TE laud- 
able. 


It is with pleasure we note that 
Messrs. Sadhanchandra Gupta and 
Subrata Sengupta won the trophy on 
behalf of the Calcutta University Post- 
Graduate ` Department. Miss Leela Eap- 
pen of Visva Bharati and Afzal Iqbal 
of the Punjab University won the 
Asutosh Memorial Gold Medals (being 
° bracketted,’) as-they topped the list of 
the successful -competitors. Mr. Pur- 
nendu Banerjee of our College was the. 
close second and won the Asutosh Me- 
morial Silver Medal. As in the last 
year our Principal whose patronage and 
guidance, it is folly to estimate, award- 
ed four medals to the next best and 
they went to Messrs. Sadhan Gupta, 
Post-Graduate Department, Catcuttf 
University, Jolly Mohan Kaul, St. 
Xavier's College, Calcutta, Subrata Sen-. 
gupta, Post-Graduate Department, Cal- 
cutta University. Special " mention 
must be made of Miss Sadhana Bon- 
nerjee of Victoria Institution and Sisir 


` 


.` - pons 


? Gath of of P, TA University for their 
ME - high PRA of Nebate. 

Inetltis connection we must express 
ouP thanks to our Principal. and patron, 
Mr. P. N. Bdnerjee; Vice-Principal, Mr. 

. C. Karkoon; President, Mr. Ra- 
meNgramohan Majumdar, and. Vice-Pre- 
: sidents, Professor 8. N. Bhattacharjee, 
Rrofessdr MohinimoBan  Bhattacherje, 
Professor Ásóke Sen, but for whose help 
and constant co-operation the debate 
would.not have been such a grand suc- 
cess. We will lack in our duty if we 
fail . to mention with gratefulness the 


` names of Sj. Harendrakumar Chatterjee ` 


amd §j.. Ajit Roy, who by their skill and 
keen foresight paved the way to suc- 
cess ofthe All-India Debate Competi- 


tion last year. We convey our thanks . 


to the members of the. Central Council, 
Reception Committee and volunteers 
. for their kind and active co-operation. 

In brief, the All-India Debate Com- 
petition: was a brilliant success, and this 
success was entirely due to the active 
co-operation of each and every student 
of this College. 


JAGDIS Mies DEBATE CompEnition, 
` LAHORE 


The year 1940 -is unique in the history 
of the University Law College Union. 
‘This year we are proud to record that’ 
two ef our students Messrs. Sadhan 
Gupta’ and Purnendu Banerjee repre- 

“sented the Calcutta University in the 
'Jagdis Memorial Debate Competition 


(Lahore)—an All-India debate, under 


the auspices of the Punjab University 
Union Society, . Lahore. We are de- 
lighted tö note that. our students not 
only won the "trophy but commanded 


THE SECRETARY IN. CHAR( 


iow 











second piş.. 
Harbans Tissón of F.C. 
Theydebate of the Calcuffs 
vs high that Miss mene 
(the Yorthy sister of Mrs. Naw 
was one of the Judges asked HO ty 
house-to declare who ought to be th 
winners. The unanimous opinion of: 
the house was—‘‘ The Calcutta Univer- 
ty." Mr. K. L. Gauba, M.L.A. pre- 2 
sided over the function. VAT 
In Lahore, we spent some of our best =~ 


` days which we will ever remember. The 


very day we reached Lahore we were 
entertained at a Tea Party by Mian 


‘Afzal Hossain, Vice-Chancellor of the 


Punjab University, and in our brief stay 
at Lahore we had to attend the parties 
given by Dr. Chaudhury, Head of the 
department of Botany, Punjab Univer- 
sity; Mr. Guruprasad Pathak,  Advo- 
cate, Amritsar; Mr. Makbul, Advocate; 
Mr. Gupta, Curator, Taxlia Museum 
and several others. 

In conclusion, we must mention the 
rare hospitality that was accorded to us 
by the Punjab University Union So- 
ciety, and specially by Messrs. Amrita- 
lal Basin, Secretary of the Society, 
Sures Pathak, Makbul and Kulipchand, 
President of the Society, and other off- 
cials of the Society, In them we have 
not only found the best friends but our 
brothers too. 


COLLEGE NOTES 
` i =. 
Besides.the All-India Debate Compe- 
tition University Law College Union or- 
ganised for the first time the Debate 
Training Classes under the kind guid- 


"ance of Professor Ajoychandra Dutt. 










necessity 
J suchiFapid progress We 
dk regular training cl 
lost session and hope tha dé 
‘i “this College will avail 


—' petition and Recitation Competitions in 
Bengali and English were held on the 


..  29nd, 28rd and 24th April, 1940. ‘The. 


xe 


3 


2 KC. : < | RN `. | A " E 
SITY LÀW COLLEGE mc mE s 
— 


subject of the Debate OT het in 1 Le 
opinion of the House tocialereforrá cas < `= 


not and ought not to form the A 
matter of legislation.” For recitatfon 
competition in Bengali ‘‘ Ghore-soar '' 
by Bisnu De, the well-known mode 


poet, was selected and that for the Eig- eq 


lish was John Masfield’s '“Conseeration.” . 
e° ° - 


BIJOY CHATTERJEE, 
Secretary-in-charge of: Debatea.. 


LIST OF MAGAZINES RECEIVED IN EXCHANGE | 


We acknowledge the receipt of the. 


following Magazines with thanks:— 


1. Presidency College Magazine, Cal- 
eutta. : . l 
2. Bethune College Magazine, Cal- 
cutta. I 
8. Law College Magazine, Lahore. 
4. St. Paul’s College Magazine, 'Cal- 
I eutta. 
5. Vidyasagar @ctitge Magazine, Cal- 
_ cutta. 
6. Government Law College Magazine, 
Bombay. 
° 


7. Scottish Church College Magazine, 
Calcutta. 


8. Ripon College Magazine, Caleutta. 
9. Gurucharan College Magazine, Sil- 
-  ehar. I 

10. Haraganga College Magazine, Mun- 
shigunge. 

11. Lahore Law College Magastae 
(Convocation Number). 

12. Madras Law College Magazine. . 


18. City College Magazine (Commerce 
I . Department). - 


LT 
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To’ E Epon, . i 
L“ Wi vatsity Law: Gallsce ibus 
: = 


ry “e a A ` 
Ihi fr, 
d 7 * E + 


—Á 


students of this collège.. To a: student 
. the college is a- sacred thing, an object 
of life-long veneration. The respect 


` that he paid in the. :days of his youth, u 


does not cease: after his career is. over. 


It grows, from.. more to more,” "and. 


^ "though youthful vigour and Vitality are 
I lost, the sentiment, does not die.” 


^ Tn the English and other universities. f E 


of the world, every year the new and 
» old students meet together, ‘This is an 
admirable - -assemblage—where . the: im- 


mature and -mature intellect, aspiration : 
and. experienge- make. a fusion: -and bar-- - 
monious blending. It exerts à healthy U 


` "influence upon the minds of the young 
: learners and leaves a permanent impress 


` upon their. thoughts and sotions. It 


has far-reaching cultural consequences. 
` Unfortufiately for Bengal, English edu- 


cation has made. considerable "progress. 
æ thgugh not the noble and lofty ideals of ` 


- English universities.. ` Without entering 
into ‘the niceties of the question and de- 


- tails of the matter, ‘or hinting’ at the. 
‘evil which strikes ab the ‘root of the - 


whole thing, we may say that: the ab- 
. Bence “of su&h an organisation for this 


P s d 


d dram - LETTER TO THE. EDITOR Y fs 


D eee Building. i 


I take ‘up the privilege of- publishing . 
. u& few lines on our. inueh- cherished de-.^ 
. sire of forming. an organisation for old . 


14th March, 1940 


_ premier’ educational fnstitution A 
gal is really deplorable. . 


I take ' up the earliest opportunity of » 
: recording my view-point. I do not claim’ 


that my view-point is: above criticism. 


š What is best shall be accepted, -whateie. 


- riot, must be BRE My scheme is ag 
follows: — 


(a) A ashta of ‘University Law 
graduates, containing their names) and 


^ pérmanent addresses, should be made. 


- (b) A nominal fee of Rupeés Five 
; should be, charged. n wil be paid all 


‘at. once. 


- (c) A committee consisting of 7 mem- 
- berg including one representative of the 


. present teaching staff should be formed 


.and an. organising’ Secretary should be 
 appointed.. There shóuld -be a Life-Pre- 
‘sident ahd two Deputy Presidents. The 


committee shall have powers to co-opt 
.9 more members, whenever necessary. 


~ (d):'There' should be printed applica- 
_ tion forms and provisions ‘should be 


` made for recording préfessional and aca- 


demic excellence of the old students. 
(e); There should be suitable -oppor- 
tunities for the ‘meeting of old boys. 
TL hope ihat-bhere will be no lack of or- 
ganisers. Let them omo forth in large 
numbers in making the * endeavour a 


success, A gs . I 
É I remain, 
IDEE. Yours Sincerely, 
E BIBENDRAKUMAR BASU 


- 
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Mos of the. assassimation of Sir 
Chast O'Dwyer at Caxton Hall, 
< London, has shocked India and the feel- 
“ings of horror provoked by so dastardly 

a crime have found fitting expression in 

~ tee grave and dignified words.in which 
a number of Indian national leaders have 

~ denounced it. One may not share the po- 
litical convictins of the late Sir Michael 
O'Dffer, but we ought to remember 

(( that terrorism has not brought about the 
fall of autocracy or furthered the cause 

of democracy in any country at any 
time. On the other hand, it has in- 





variably tended to tighten the grip of. 


the autocratic rulers and hindered the 
progress of national movements. One 
great relieving feature of this otherwise 
stark tragedy is that nowhere in Britain 
x is there any tendency to attach too 
= much political significance to it. 


* * * * 


^ The recent declaration `of the Prime 
Minister of Assam regarding the possi- 
bility of separating the judiciary from 
the executive within the next few 
months has been welcomed in all quar- 
ters The vexed problem of separating 
the judiciary from the executive has long 
been agitating thg ablic mind in India, 
and it is a relief to find that Assam has 
taken „UP thé lead in the matter. The 
subject is Mifficult, but the attempt is 
novel. Since, however, Assam has 
taken up the lead, it is up to the other 
provinces to follow suit. 


a 9 a ` 


"ord ‘ Mandir ' 





OURSELVES . 


We have learnt with great pleas 
that the Calcutta University AT SL 
has again started“the Adult Educatipn 
Campaign. This is ‘io doubt a move i 
the right direction. The last year’s 
cord of the work of the institute 
direction is inspiring and hopeful. Wee 
hope those who are interested in the 
genuine welfare of the country will lend 
a helping hand to this movement. and 
thus make it a brilliant success. Th 
organisers of the movement have also 
opened training classes with the help of 
experts for teaching the volunteers the 
technique of teaching our adults. It is 
expected that large-hearted countrymen 
of ours will readily come forward and 
open their purse-strings to help this 
movement which is no doubt pregnant 
with immense possibilities 







* * c * * 


'The Government of C.P. has accorded 
assent to the Vidyamandir Bill. The Bill 
proposes to establish schools in the pro- 
vince to impart education with a voca- 
tional bias with the help of endowments 
from the people. It had aroused ceriti- 
cism from Muslims on account of the 
associated with ‘the 
scheme. The Bill now permits Muslims 
to have their own name for Muslim © 
schools: i 

We note with great pleasure that the 
Bengal Legislative Assembly has render- 
ed-a, distinct service to the country by 
passing two non-official special motions 
urging the revocation of* the recent: 





AUN 
peine to the Niemeyer Award 
P ish e, frankly speaking, nothing 
short Ag vicious outrage on the financial 
autonomy of the Indian provinces. It 
has been suggested in some quarters that 

wi wal d have been better if the Finance 
` vis of the p ces where the 
` Mipistzies are ab pre 





t functioning and 






e different provinces could meet to- 
er-and adopt a uniform resolution to 
` —— presented to His Majesty for a revi- 
sion of the recent amendments to the 
Niemeyer Award as incorporated in the 
distribution of Revenues order of 1936. 
We heartily commend the above propo- 
' sal to the legislators of the different pro- 
: vinces of India. Perhaps it will not be 


out of place to mention here that the: 


recent amendment regarding the limit 
to the provincial competence to impose 
a tax on professions, callings, and em- 
ploynienta and the modifications of the 
Niemeyer Award without so much as 
- consulting provincial opinion show that 
Parliament by its own action has 
buried provincial autonomy five fathoms 
deep. 


4 


" ° y * * 


The tentative conclusions at which the 


Government of India have arrived re- 
‘garding & proposed enlargement of the 
Appellate Jurisdiction of the Federal 
Court to cover certain appeals from the 
decisions of High Courts in civil cases 
were set out in & circular which was, it 
is understood, forwarded to the various 
provincial governments for their opinion 
together with those’ of the High Court 
Bar Associations.. We note with satis- 
faction that the Bar Association of the 
Calcutta High Court considered the pro- 
posal oê the Government of India and 


eae rere 


_to base the pro; 


respective leaders of the opposition. 










eame to the con 


or imaginary 
war conditions should 
Association further e 


that Endia would forego the advpatages š 


oe gha-resent p 
out. The 


of presenting its appeals before the Privy ip : 


Council only on the footing of a stlf-con- - 
tained status i.e., when she will have an 


. effective voice in the selection of judges. 
. The Association was against the propo- 


sal of making any changes during the 
“ transitional period.” 
ue * x * 


The introduction of Excess Profit? Tax -. 


Bill has created a great flutter in the In- ' 


dian business circles. The Bill has come 
as the greatest shock to the Indian mer- 
cantile community. They are strongly 
opposed to the Bill as it is being pro- 
posed at a time when Indian industries 
are Just emerging from a period of de- 
pression for about a decade from 1929 
during which many had succumbed to 
it. The few that have survived, are just 
trying to stand on their own legs. At 
such & time to impose an unexpected 
tax is to tax India’s industrial develop- 
ment and strike at it a severe blow. It 
is in the interest of both: England and 
India that India should be allowed to 
achieve her unfettered development as a 
first-class manufacturing country. A 
narrow imperialism should not obstruct 
India’s economic gwemaess which alone 
can render her as self-contained as pos- 
sible. Speaking for ourselves, we find 
no justification for assailing tity principle 
that the state can tax those profits 
which have arisen directly from war. But 
we want that the tax imposed should be 
legitimate and fair and the money regl- 
ised should also be spent in a legitime 









vy ape 
is r in Yndik ts. Strangely, 


z 1, tba Find ister did -not 
p. uM ‘tot fell Os 
2-7 ne would do 
I he fundamental prin- 
E “Lersuggest that the proceeds of the: tax 
qa > “should be distributed to the provinces to 
. be.spent on productive and nation-build- 
ing purposes instead of being diverted to 


“= oM unproductive channels of government 


Ananos. L 
TA * *. * * 
— 


of alythe éx-students of the University 
” Law College to the letter:from an ex-Seo- 
retary of the College Union addressed to 
the editor and published elsewhere. The 
letter proposes the formation of an Old 
Boys' Association of the University Law 
College which has been to say the least, 
a long-felt want. The Constitution of 
ihe Assocation, as drawn up in the 
letter, is of course not free from defects, 
but still it is a'moye in the right direc- 

d tion. It is ‘expected that the writer of 
the letter in co-operation with some 
` other ‘enthusiastic ex-students of the 
` College will soon call a general meeting 

- of all the ex-students of the College 
where every necessary detail relating to 

the formation of the Association will be 

settled. We can assure them that once 

initiative 18 taken, hearty encouragement 

and co-operation will be forthcoming 

in a large meses. let us hope the 


next issue of the Magazime will have the . 


privilege of publishing the news of the 


formation “of the Old Boys’ Association i 


= of the University Law College.) 


* * * * 


The publie mind was much agitated 


roy. Bengal regarding the imposition 
* 


p Y COLLEGE MAGAZINE jj j P 


bly what exactly- . of the province should be fully odropre- 


‘the proceeds of the tax ` 


- ciples of? public finance. We venture to’ 


à iw e like to draw the pointed attention I 


. Ji declaration of the Prime Minis- ` 
te 


. 






of new taxes on the people of 
province. But the economis- condftio 


hended and impartially reviewed before 

a fresh tax: is imposed. Bengal has been : 

. already over-burdened with ‘ indirect ' 
taxation. The tax. g stem of th dod Í 
vinee is inelastic” Some direct ta 

may be imposed, b the- scope 4 md, 

rect taxes is very limited. The Ben 
Ministry may resort to tax on 

tural income, which, we beleve, ds LS 


weleome suggestion. 


* * * * 

We regret to note that the Madras 
Land Estates Bil, 1939, and the U.P» 
Tenancy Amendment Bii have not yet 
been asgented to by the Governors of 


the respective provinces. We are at a 


loss to understand why these-benefioial - 
- Bills are being held back-by. the &ubhori. - 
ties concerned, though they have long > 
been overdue. i i 

7.570 * *o. 3 
- The Bengal Shop-keepers' mom . 
Bul, 1939 which was introduced m Ben- 
gal Legislative Council has been pub: 
shed for eliciting public opimon. The. ` 
‘proposed Bil is not free $rom defects, . 
but still ıb is a piece of social legislation 
which would go a great way in alleviat- 
ing the sutfermgs of a i class ot 
people. x 

* * 7 * * Í 

We note with great-pleasure the vic- 
try of our College at the All-India De- 
bate Competition held at Labore: this 
year. Messrs. Sadhan Gupta and Pur- 


, nendu Banerjee represented our college. 


By winning ihe trophy, they haye en- 
hanced the prestige not only of this Col- — . 
lege but ot our University.tgo. We offer, | Í 


‘our hearty congratulations: to ‘than, 
Li 


